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You don’t need gimmicks. You need a way to increase 
productivity and gain a competitive edge in a down market. 

Attorneys’ Title Information Data System (ATIDS) can 
do that, by putting innovative computer technology and an 
immense database to work for you. And it all comes to you in 
a format so simple anyone can use it. 


With ATIDS, you have 
instant access to 100 million 
records in Florida, with 30 
counties now on-line. It’s an 
incredibly fast and accurate way 
to search title, right from your 
own Office. 

You can use ATIDS to find 
recording references for plats 
and declarations of condomin- 
ium. ATIDS also provides easy 
access to a computerized index 
of commercial names. 

At the end of the year, you 
won’t be burdened with tax 
reporting, because ATIDS elec- 
tronically collects and transmits 


Maybe I could use a little high-tech help. Please send me ae 


information on Attorneys’ Title Information Data System 
(ATIDS). 


Name/Title 


Firm 
Address 
City. 
Phone ( ) 
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Mail to: Attorneys’ Title Insurance Fund, Inc., 6220 Hazeltine 
National Drive, RO. Box 628600, Orlando, FL 32862- 
8600. Attn: Marketing Services FBJ1191 


State 
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your 1099S information required by the IRS. 

A new feature allows you to use ATIDS to update Fund 
title certificates and Schedules A and B. And many more 
enhancements will be coming on-line in 1991 that will make 
ATIDS easier and faster than ever before. ; 

The Fund is Florida’s leading title insurance company 


because, for over 40 years, it 
has offered its member attor- 
neys innovative services like 
ATIDS. Services that cut time 
and expenses and make you 
more competitive. 

The current environment 
makes ATIDS more valuable 
than ever. Return the coupon 
now, and let our bells and whis- 
tles start making music for you. 
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you will too. 


Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional took for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


Checklist Instructions Work Sheets 8 Tab Dividers Stock Transfer Ledger 25% Rag Minutes 21 Certificates Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes ¢ Typewriter Spaced ¢ Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement © Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ *‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan © Voting 
Trust Plan ¢ Shareholders Minutes ¢ Directors Minutes ¢ Annual Shareholders Minutes ¢ Power of Attorney Form ® Special § 
Power of Attorney Form ¢ Shareholders Notice of Waiver * Directors Notice of Waiver * Officers Notice of Waiver J 
¢ Shareholder Proxy * Application for Sales and Use Tax ® Application for Employer ID Number ¢ Pre-printed Envelopes for ‘ 


Both Applications ¢ Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 
Call us today, you’ll be impressed too. | 
| MPIRE 1-800-432-3028 | 


‘ 
3 
4 
| | 
€ 


THE FLORIDA 


VOLUME LXV, NO. 10 NOVEMBER 1991 


BAR 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


Photography by Tim Browning of Archer. 


Published monthly except July/August, which is a 
combined issue, by The Florida Bar, 650 Apalachee 
Parkway, Tallahassee 32399-2300, telephone (904) 561- 
5600. Second class postage paid at the Post Office in 
Tallahassee, Florida 32399-2300 and at additional 
mailing offices. The Florida Bar Journal (ISSN 0015- 
3915). 

Subscriptions: Florida Bar bers receive the Jour- 
nal as part of their annual dues payment. Nonmember 
subscriptions are $25 a year; $15 for law students. 
Single magazine copies, 12 months old or less, $2; older 
than 12 months, $5; September directory issue $20 
($15 to Bar members). Single copy sales subject to 
Florida sales tax. 

Advertising copy is carefully reviewed, but publica- 
tion herein does not necessarily imply endorsement of 
any product or service offered. Advertising rate cards 
will be furnished upon request. Views and conclusions 
expressed in articles herein are those of the authors 
and not necessarily those of the editorial staff, officials 
or Board of Governors of The Florida Bar. 

© 1991 The Florida Bar, Postmaster: Send address 
changes to The Florida Bar Journal, Tallahassee, 
Florida 32399-2300. 


FEATURES 


Dealing with Durrett: Mortgage Foreclosures 
as Fraudulent Transfers 
by Patrick S. Scott 


Implied Waiver of the Right to Appeal 
by William A. Haddad 


Collecting Rent From the Landlord: 
Assignment of Rents in Florida 
by Nancy A. Copperthwaite and Robert M. Brochin 


COLUVINS 


Letters 


Lawyers Are Different 
by Benjamin H. Hill lI 


The 1991-92 Board of Governors—A Diverse Group 
by John F. Harkness, Jr. 


Should Florida Adopt a Qualified Privilege 
for Self-Critical Analyses? 
by Roy E. Fitzgerald 


Revocable Trusts—The Case for Statutory Reforms 
by Jerome L. Wolf 


Planning for GRITS, GRATS and GRUTS 
Under New Chapter 14 
by Jerald D. August and Joseph J. Kulunas 


Must DUI Suspects Be Advised That Refusal to Take 
Fieid Sobriety Tests Is Admissible at Trial? 
by Chris Elledge and Victor J. Pellegrino 


Preventive Law: Keeping Local 
Governments Out of Trouble 
by John J. Copelan, Jr., and Barbara S. Monahan 


Visitation: A Privilege/Right or Obligation? 
by Judith Hodor 


Enforcement of Discovery in Federal District Courts 
by Heather Morcroft 


Enforcement of Florida’s Punitive Damage Sharing 
Statute—Is It Constitutional? 
by Lawrence King 


To Report or Not To Report: That Is 
the Environmental Question 
by Dawn M. Meyers 


The First Thirty Days 
by Louis S. Sroka 


Crossword Puzzle 


13 


21 


26 


32 


36 


40 


44 


49 


53 


58 


62 


65 


68 


25 


THE FLORIDA BAR JOURNAL/NOVEMBER 1991 3 


: 
; 


THE FLORIDA 


BAR JOURNAL 


650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5600 


Editorial Staff 


Publisher John F. Harkness, Jr. 
Editor Judson H. Orrick 

Managing Editor Cheryie M. Dodd 
Assistant Editor Melinda B. Mayo 
Advertising Director Joseph A. Bono 
Circulation Director Celia Connell 
Advertising Assistants Gail Grimes, 
Connie D. Kinsey 

Art Production Judith Nable 
Communications Director Paul F. Hill 


Officers of The Florida Bar 


President Benjamin H. Hill Ill, Tampa 
President-elect Alan T. Dimond, Miami 
Executive Director John F. Harkness, Jr. 
Tallahassee 


Editorial Board 


Chair, Mark F. Lewis, Tampa; Vice Chair, 
Ralph A. DeMeo, Tallahassee; Members, John 
D. Brady, Jacksonville; Dean Bunch, Tallahas- 
see: May L. Cain, Miami; William A. Cain, North 
Miami Beach; Richard D. Connor, Jr., Orlando; 
William B. Demeza, Jr.. Tampa; Tammy K. 
Fields, West Palm Beach; Deborah Ford-Kaus, 
Sarasota; Gary S. Gaffney, Plantation; Robert 
Geltner, Cape Coral; Glen P. Gifford, Tallahas- 
see, Carolyn D. Glynn, Miami Shores; Harvey 
B. Gordon-Hardy, Orlando; Timothy D. Haines, 

’ Ocala: Richard A. Harrison, Tampa; Thomas 
A. Hoadley, West Palm Beach; Marlyne Marzi 
Kaplan, Hollywood; Lawrence Keefe, Ft. Walton 
Beach; Joseph F. Kinman, Tampa; Jeffrey D. 
Kottkamp, Miami; Fleming Lee, Daytona Beach; 
Linda J. McNamara, Tampa; Kathy A. Metzger, 
West Paim Beach; Stephen D. Milbrath, Orlando; 
David K. Miller, Tallahassee; Susan P. Motley, 
Ft. Lauderdale; Rosemary E. Perfit, Tampa; 
Judge Juan Ramirez, Jr., Miami; Richard R. 
Roach, Jr., Lakeland; Morgan R. Rood, Boca 
Raton; Julianna H. Ross, Bradenton; Andrew 
L. Salvage, Miami; Harvey J. Sepler, Miami; 
Clifford B. Shepard Ill, Orlando; Murray B. 
Silverstein, St. Petersburg; Deborah M. Smoot, 
Jacksonville; William J. Snihur, Jr., Hollywood; 
Rafael Suarez-Rivas, Hollywood; Frances H. 
Toomey, Tampa; Johnnie H. Trevena, Largo; 
R. Craig Waters, Tallahassee; David S. Willig, 
Miami; Linda L. Winchenbach, Ocala; Joan L. 
Wollin, Tavares; Omar R. Zamora, Jacksonville; 
Board Liaison, Thomas G. Freeman, Jr., Alta- 
monte Springs. 


The Board of Governors 


First Circuit A. G. Condon, Jr.; Second Circuit 
Jon Whitney, Thomas M. Ervin, Jr.; Third Circuit 
S. Austin Peele; Fourth Circuit John A. DeVault 
lil, Victor M. Halbach, Jr.; Fifth Circuit Robert 
Q. Williams; Sixth Circuit Ky M. Koch, William 
F. Blews; Seventh Circuit Horace Smith, Jr.; 
Eighth Circuit R. Dennis Comfort; Ninth Circuit 
John Edwin Fisher, Gregory A. Presnell, David 
B. King; Tenth Circuit R. Kent Lilly; Eleventh 
Circuit Patricia A. Seitz, Edward R. Blumberg, 
Sandy Karlan, Manuel A. Crespo, Dianne Saul- 
ney Smith, Edith G. Osman, John W. Thornton, 
Jr., Robert M. Sondak, Stuart Z. Grossman, 
Joseph H. Serota, Scott L. Baena; Twelfth 
Circuit Edwin T. Mulock; Thirteenth Circuit 
Michael A. Fogarty, Donald A. Gifford, William 
E. Sizemore; Fourteenth Circuit C. Douglas 
Brown; Fifteenth Circuit Patrick J. Casey, Timo- 
thy W. Gaskill, H. Michael Easley; Sixteenth 
Circuit Alfred K. Frigola; Seventeenth Circuit 
Michael J. McNerney, Dale R. Sanders, William 
S. Spencer, Walter G. Campbell, Jr.; Eighteenth 
Circuit Thomas G. Freeman; Nineteenth Circuit 
George H. Moss II; Twentieth Circuit John A. 
Noland; Out-of-State William L. Guzzetti, Edwin 
Marger, Frederick J. Bosch; President YLD, 
Robert C. Palmer Ill; President-elect YLD, Wayne 
L. Helsby; Public Members, Abraham S. Fisch- 
ler, Theodore R. Struhl. 


Judicial Campaigning 

The campaign ethics reform move- 
ment has included little, if any, con- 
cern for the judiciary. This assessment 
evokes two questions. First, why is this 
so? Second, should partisan politicians 
have a part in improving a nonpartisan 
pursuit? 

In our zeal to demand more ethical 
campaigning, we have overlooked the 
realm of judicial candidates. This, I 
surmise, is due in large part to your belief 
that such individuals are already suffi- 
ciently governed by a fitting code of 
ethics (both formally and personally), 
and in even larger part due to the 
ubiquitous apathy these nonpartisan 
and nonissue races exude. 

The judicial campaign trail itself tells 
us that we have been overly kind in 
believing self-efficient ethics are suffi- 
cient. Such candidates now notoriously 
resort to the use of paid partisan-type 
professional consultants to run their 
campaigns, the Code of Judicial Con- 
duct notwithstanding. Whatever guide- 
lines this value system imparts can 
and have been readily, systematically 
ignored by many or conveniently ag- 
grandized by others. The Florida Bar 
recently documented that, in the last 
judicial elections statewide, the no- 
rated and C-rated lawyers, per 
Martindale-Hubbell, won at a rate of 
49 out of 69 races. Only 20 victors were 
A or B rated. Is this mere coincidence? 

I, for one, dread the campaign meth- 
odology the 1992 judicial races will 
inaugurate us with, especially in view 
of the recent judicial emasculation, if 
not obliteration, of the Code of Judicial 
Conduct. Canon 7 thereof requiring 
one to campaign with “the dignity ap- 
propriate to judicial office” is now even 
more illusory, if not meaningless. There 
are no replacement controls in sight, 
not to mention the lack of adequate 
standards ab initic. Further code ero- 
sions are yet pending. As economic 
times harden, the appeal of stable, if 
not sizeable, judicial salaries will guar- 
antee a plethora of future candidates. 
Let’s build public awareness of the 
need for judicial campaign/ethics re- 
form before the fact, rather than after 
it’s too late again to make a difference. 

The recently-enacted campaign con- 
tribution reduction applies to judicial 
candidates, but its raison d’étre was 
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due to partisan politicians perceiving 
a need to cure partisan campaign con- 
tribution inequities and not to improve 
judicial timber, etc. However, partisan 
politicians can specially assist nonpar- 
tisan judicial candidates by legisla- 
tively placing them in their own special 
election. When partisan elections oc- 
cur, there is a known tendency for the 
average voter to complete his or her 
ballot (always listed last are the non- 
partisan races), even if one has no 
earthly idea who or why a particular 
selection was made. 

This phenomenon places judicial elec- 
tions in about the same category of 
importance as the mosquito control; 
apathy is also ever present. Name rec- 
ognition and ballot placement become 
the sine qua non for victory. In 1990 
alone, all Sixth Circuit Court victors 
were first on the ballot and had last 
names that began with A or B. In fact, 
The Florida Bar also documented “one 
judicial candidate who legally changed 
her name so it would be advanta- 
geously placed on the ballot.” Is the 
cost of a separate nonpartisan election 
too great a price to pay for the justice 
we seek? Wouldn’t this rid or reduce 
the abundance of apathy deciding non- 
partisan elections? The domino effect 
would also come into play because cam- 
paign strategies would be upgraded, 
ethically speaking, by shifting the em- 
phasis to qualifications. In the likely 
event partisan priorities in the perpet- 
ual “lean budget year” prevent serious 
consideration of this proposal, a partial 
but practical solution of little, or no 
cost, is attainable now. I propose that 
judicial candidate ballot placement be 
determined by random order, rather 
than alphabetically, as is currently the 
case. Alphabetical order is predictable, 
antiquated, and is the primary foun- 
tainhead of many so-called campaign 
strategies. This inarguably fair and 
simple change will necessarily shift the 
emphasis to qualifications and prevent 
future name change/name game abuses 
as pointed out by The Florida Bar. 

Should such an important calling be 
left to chance? If you believe not, write 
your legislators and urge passage of 
reform measures such as the foregoing. 


Craic C. VILLANTI 
New Port Richey 
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Since 1889 


Landmark 
Service to 
The Legal 


Profession 


\ \ hen the company that 


was to become First American 
Title Insurance Company was 
founded in 1889, a vital goal 
was reliable service to the legal 
profession. 


Over one hundred years later, 
this dedication endures. From 
the nation’s Capitol...east... 
west...north and south...First 
American® provides landmark 
service and know-how to the 
nation’s legal profession. 


The Nation’s Capitol 
From An Early Print 


First American Title Insurance Company 


STATE OFFICE: 200 W. FORSYTH ST., STE. 500, JACKSONVILLE, FL 32202 e (904) 359-0333 
NATIONWIDE TOLL-FREE: (800) 544-3391 


NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 
SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 


AMER, 
er c 
“As 


t is easy for many of us to remem- 
ber the “good ol’ days” in our 
profession—days without lawyer 
advertising, courtroom battles 
without Rambo tactics, respect for our 
adversaries because we knew most of 
them as friends, no mandatory CLE or 
Rule 11 sanctions. While there is ad- 
mittedly a great deal of appeal to the 
perceived civility of the past, I agree 
with former Attorney General Ben- 
jamin Civiletti when he observed in 
1989 that we are entering the golden 
age of the legal profession. He stated 
the independence and objectivity of law- 
yers are sought after more today than 
ever before. That independence, ac- 
cording to Mr. Civiletti, is the axle 
around which the rule of law and the 
fair administration of justice revolve. 

Our generation has experienced a 
flowering of rights. Rights of Ameri- 
cans today far outnumber those 
enshrined in the 200-year-old Bill of 
Rights. Children have rights; elderly 
have rights; disabled have rights; vet- 
erans have rights; criminals have 
rights; victims have rights; women 
have rights; the poor have rights; im- 
migrants have rights; workers have 
rights; and consumers have rights. 

All of us have a right to safe prod- 
ucts, clean air (indoor or outdoor), truth 
in advertising, truth in lending, pri- 
vacy, a right to know—the list goes on 
and on and includes virtually every 
aspect of life and liberty, public or 
private. 

These rights would have little value 
or meaning if there was not an inde- 
pendent segment of our society charged 
with the responsibility to draw lines 
in gray areas and to say “no” to the 
most powerful public and private per- 
sons. The legal profession has assumed 
that role. Though not always appreci- 
ated or acknowledged, the people know 
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Lawyers Are Different 


by Benjamin H. Hill III 


that a lawyer with a book, a pen, and 
a voice can provide the checks and 
balances against excesses from the leg- 
islative and executive branches of our 
government. None of us will ever forget 
that lone person standing tall and hold- 
ing at bay the advancing tanks in 
Tiananmen Square. Similarly, the legal 
profession must be able to stand up to 
government, protect rights, and main- 
tain freedom. To do so, it must be 
independent of legislative and execu- 
tive control. 

Unfortunately, there are factors at 
work within and without the profes- 
sion that threaten its independence. 
Perhaps the biggest threat is the finan- 
cial assault on our courts. Our state 
constitution provides for a judicial 
branch separate from the legislative 
and executive branches. Yet, our courts 
have not been able to maintain that 
separation because of decreased fund- 
ing. Less than six-tenths of one percent 
of our state’s budget was appropriated 
for our courts last year, and this year 


there is a demand that $8.4 million be 
cut from this year’s $155 million 
budget. Through executive and legisla- 
tive action, the work of our courts will 
be reduced. To survive, the courts must 
become more and more dependent upon 
the legislative and executive branches. 
How many more years can this occur 
without compromising the independ- 
ence necessary for the dispensing of 
justice which separates our country 
from most of the other countries of the 
world? And, if the courts lose their 
independence, as officers of the court, 
where are we? 

As lawyers we must join together to 
protect our judicial branch from the 
budget-cutting activity that threatens 
our court system. We must impress 
upon our legislators and governmental 
representatives the importance of main- 
taining the confidence of the people in 
our system of justice. Without that 
confidence, the independence and ob- 
jectivity which form the foundation of 
our democratic society may crack. 

Another concern which threatens our 
independence is our inability to make 
our services affordable to those who 
have basic legal needs which are un- 
met. There have always been organiza- 
tions and associations who have 
attacked our profession, seeking to 
transfer the regulation of our profes- 
sion from the courts to the legislature 
because of the perceived inability of 
our profession to provide affordable 
legal services. We must not yield to 
those groups nor to the disgruntled 
members within our profession. To do 
so would compromise the doctrine of 
separation of powers by causing the 
gatekeepers of justice, the legal profes- 
sion, to be controlled by those who 
make the laws instead of by those who 
dispense justice. How could the profes- 
sion challenge the government on 
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$3.6 billion. Its lot 


Street Journal, American busi- 
ness overspends on overnight 
delivery by $3.6 billion annually. 
This guide tells why, and how 
your company can cut delivery 
costs without cutting corners. 

You'll learn why cutting 
costs is not just a question of 
who you ship with, but how 
you ship with them. How 
smart companies, by re-exam- 
ining priorities and using all 
their options, are saving and 
still meeting deadlines. 

For example, you'll dis- 
cover how UPS Next Day Air® 
provides guaranteed 10:30 a.m. 
delivery, complete with comput- 
erized tracking, at savings of up 
to 40% over what other com- 
panies typically charge” 

For your complimentary 
copy, mail this coupon or call 
1-800-232-4877, Ext. 551. 


Please send me “A lawyer’ guide to 
cutting the cost of overnight delivery.” 
Mail to: United Parcel Service, 

P.O. Box 10525, Rochester, NY 14610. 
What is your weekly shipping volume? 
Overnight letters. 

Overnight packages 

Carrier usually used? 


Name 
Title 
Firm 
Address. 
City 


State 


ZIP Code. 


sit >ss° 


*See the current UPS Air Service Guide for complete g 


201 time-in-transit details. © 1991 United Parcel Service of America, Inc. 


behalf of the weakest of clients if it is 
controlled by the very government it 
takes to task? 


We must find new and affordable 
ways to meet the legal needs of the 
people. We have started with simpli- 
fied forms, alternate dispute resolution, 
and legal service plans. But we must 
do more. 


A third area of concern arises from 
the erosion of those programs which 
are unique to the legal profession which 
in and of themselves justify its inde- 
pendence. The Clients’ Security Fund 
is a classic example. No other profes- 
sion unites to protect clients from losses 
because of the theft of funds by a 
dishonest member. Today, those losses 
are occurring in record numbers, and 
unless we take action to restore the 


fund, we will not be able to provide 
this unique service. Absent this serv- 
ice, one of the distinguishing features 
of our profession will be gone, and 
when it disappears, the independence 
of our profession will be harder to 
justify. We will have a proposal to save 
our Clients’ Security Fund by the end 
of this year, but we are soliciting ideas 
as the work in that area continues. 


Finally, we must respond to the pub- 
lic attacks on our profession by 
politicians. We must be sure that the 
true facts are known and that rhetoric 
is put in its place. When Vice President 
Quayle says there are too many law- 
yers, we should be reminded of those 
who were in Tiananmen Square. Who 
was there to protect their rights, and 
where was their freedom? On the other 


hand, we must respond to criticism 
that is well-founded. 

Our society is becoming more com- 
plex. More laws are passed, and more 
rights are created. Government is be- 
coming bigger, and our legislators are 
more powerful. There must be edu- 
cated professionals ready to stand up 
to protect and advocate our freedoms. 
Those professionals must be independ- 
ent of those who made the laws. 

The independence of our profession, 
characterized by a mandatory state- 
wide Bar under the control of the 
judiciary, is in the best tradition of our 
democracy. All of us—lawyers or citi- 
zens—should be proud of such a 
tradition. Lawyers are different. We 
have been given a sacred trust, and 
we must make certain that by our 
actions we don’t lose it. 


Coming in Future Issues... 


¢ 1991 Amendments to the Federal Rules 
¢ Florida’s New Regulation of Gifts to Public Officials 
¢ Index to 1991 Journal Articles 


and in March 1992... 
¢ Immigration Law Special Issue 


(312) 236-7236 


I am a U.S. Coast Guard Licensed 
Captain (Ocean Operator’s Li- 
cense). I am also a trial lawyer 
amas licensed to practice in Illinois. I 
have substantial trial experience which is an invalu- 
able asset in comprehending the issues in your boating 


221 North LaSalle Street, Suite 463 
Chicago, Illinois 60601 


BOAT ACCIDENTS 


accident case. Available for consultation, expert testi- 
mony, and investigation regarding all types of pleas- 
ure boat accidents including collisions, explosions and 
marine product liability. Offices in Florida and Chi- 
cago, will travel throughout U.S., Virgin Islands and 


Hawaii. 


NATIONAL BOATING SAFETY CONSULTANTS, INC. 


ATTENTION: CAPT. MICHAEL FISHER 


_ 2400 North Tamiami Trail, Suite 318 
Naples, Florida 33940 


(813) 649-3099 
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s our new Board of Gover- 
nors settles into its work 
for the 1991-92 year— 
with those members 

sworn-in at the annual meeting sched- 
uled to attend their third Board 
meeting this month—I like to look over 
the biographical information sheets 
each member submits to us to see how 
the membership of the Board compares 
with the membership of the Bar. 

Without conducting an exhaustive 
survey of past Boards, it is my general 
impression that the Board has changed 
over the past 10 years, just as the Bar 
generally has changed, to include a 
broader spectrum of lawyers; the aver- 
age age has dropped; we have more 
women lawyers; and Board members 
represent nearly every area of practice, 
firm size, ethnic group, and any other 
demographic division one might care 
to make. 

I have heard it said that only law- 
yers from large firms can afford the 
several days each month away from 
their practices that Board service de- 
mands. The four sole practitioners and 
two government lawyers on the Board 
tell me that is not the case. Several 
governors are in firms with more than 
20 lawyers, including one firm with 
165 lawyers, but the average firm size 
is about 12 lawyers. One of our mem- 
bers uses his law license in business, 
and, of course, we have two Board 
members who are not members of the 
Bar at all—Dr. Theodore Struhl, a 
surgeon, and Dr. Abraham Fischler, 
president of Nova University. 

No one area of practice stands out 
as predominant. We have a number of 


EXECUTIVE DIRECTIONS 


The 1991-92 Board of Governors — 
A Diverse Group 


by John F. Harkness, Jr. 


trial lawyers from both the plaintiffs 
and defense bars, several commercial 
litigators, as well as labor lawyers, 
estate planners, family lawyers, real 
estate lawyers, and even a couple of 
general practitioners. 

A majority of Board members went 
to law school in Florida. The numbers 
are not as lopsided as one might think, 
though, with 16 University of Florida 
law graduates, six each from the Uni- 
versity of Miami and Florida State 
University, and four Stetson graduates 
on the Board. 

The biographical data sheets showed 
the remainder of Board members 
widely divergent in their choices of law 
schools; we have two graduates from 
Memphis State and two from George 
Washington University, with the rest 
spread out from Columbia to Vander- 


bilt to the University of Missouri. 

Board members’ places of origin also 
reflect the diversity of our rapidly grow- 
ing state. Native Floridians only have 
native New Yorkers outnumbered on 
the Board 12 to 11. Tennessee is the 
birthplace of three of our governors, 
followed by Louisiana, Pennsylvania, 
Kentucky, New Jersey and the District 
of Columbia, with two each. The re- 
maining Board members hail from 
places as divergent as San Francisco 
to Havana, Cuba. 

Like the “average” Florida lawyer, 
the “average” Board member is in his 
or her mid-forties. Board members’ 
ages range from 74 to 36. Like the 
average age Bar-wide, this number ap- 
pears to be dropping as more of our top 
graduates select law as their chosen 
field. 

Women now make up about 21 per- 
cent of the Bar. Four of our 51 Board 
members are women—about eight per- 
cent. The number is rising as more 
women join the profession and move 
up in their firms and assume leader- 
ship roles within their local bar 
associations. 

As in years past, most members of 
the Board seemed to have acquired a 
liking for bar work at the local level; 
almost all Board members have been 
active in one or more voluntary bar 
associations, with many becoming in- 
volved with professional groups during 
law school days. 

Most members also are very active 
in their communities. Church and civic 
activities take an average of 10-15 
hours per month of a Board member’s 
time, although several members spend 
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Oath of Admission 
to The Florida Bar 


The general ptinciples which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“tL will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“Lt will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 
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The Board has 
changed over the 
past 10 years, just 
as the Bar generally 
has changed, to 
include a broader 
spectrum of lawyers 


considerably more time in those areas. 
Service clubs such as the Lions, Ma- 
sons, and Kiwanis are well-repre- 
sented, as are the Boy Scouts, Girls 
Club, Little League, United Way, and 
March of Dimes. 

For relaxation, golf, tennis, reading, 
skiing, boating, and travel stand out 
as the most frequently noted hobbies 
of Board members. Leisure activities 
reported by the Board were also widely 
varied, though, ranging from weight- 
lifting to dancing. 

If you read the Bar News, you know 
that virtually every substantive ques- 
tion reaching the Board is vigorously 
debated. With the varied backgrounds 
and points of view brought to Board 
service by this year’s governors, I feel 
confident in forecasting that tradition 
will hold through the current Bar year! 


\ 
\\ 
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Steve 
“Harold has one of the heavier caseloads 
in the office.” 


Florida Bar 
Member Benefits 


The Florida Bar provides many services 
to improve your professional life. Members 
can save substantial amounts on many 
things you need to function effectively as 
a lawyer. 


¢ Association Insurance Programs—For 
more information on group disability, term 
life, hospital income, accidental death and 
dismemberment, and comprehensive ma- 
jor medical, call 1-800-220-3032. 


¢ Individual Long Term Disability Plan 
— For information on this plan underwrit- 
ten by Monarch Life Insurance Company 
call 1-800-282-8626. 


¢ Car Rental Discounts ACCT # 
ALAMO 1-800-732-3232 93718 
AVIS 1-800-331-1212 A421600 
NATIONAL 1-800-227-7368 5650262 


¢ Civil Court Bonds/Employee Fidelity 
Bonds — For more information and assis- 
tance call JURISCO at 1-800-274-2663. 


* Computerized Legal Research —Asso- 
ciation Rates. For the latest rate and infor- 
mation call: LEXIS 1-800-356-6548 — 
Karen Thrane. 


¢ Long Distance Telephone Service — 
Call ATC at 1-800-749-0049 for informa- 
tion on the Association Savers Program. 


¢« Express Shipping Discounts — Call 
AIRBORNE Express at 1-800-443-5228 
for information. Association Code #N82. 


¢ Affinity Credit Card—Maryland Bank 
N.A.—The Florida Bar credit card. Call 
1-800-441-7048 X6091 for information. 


* Eyeglasses and Contact Lens Dis- 
count — Visionworks—see phone book 
listings. 


* Magazine Subscription Program — 
Substantial discounts. To obtain a current 
price list, call The Florida Bar Magazine 
Program at 1-800-289-6247 or (516) 676- 
4300. 


¢ Professional Liability Insurance —Call 
Florida Lawyers Mutual Insurance Com- 
pany at 1-800-633-6458 for applications 
and information. 


¢ Walt Disney World Magic Kingdom 
Club — Contact George Dillard at The 
Florida Bar —(904) 561-5600. 
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Josepu KELNER WON THE LARGEST 
CONSTRUCTION ACCIDENT VERDICT 
EVER AWARDED IN NEW YorRK STATE. 


HE WRITES ABOUT PERSONAL INJURY FOR 


mploying the methods he wrote about in 
E Successful Litigation Techniques, Joseph 
Kelner won a record-setting $27 million award for 
Bernard Harvey, a foreman who was injured working 
at a downtown New York construction site. 

Successful Litigation Techniques is just one of 
Matthew Bender's Personal Injury publications, and 
Joseph Kelner is just one of our authors. 

THOUSANDS OF LAwyeRS WITH 
SINGULAR EXPERTISE. Literally thousands of 


distinguished attorneys, each a leading expert in his 


field, have contributed to = 
Matthew Bender's Personal Injury 


publications. This assembly of 
legal talent is without precedent 
in legal publishing history. 


MATTHEW BENDER. 


THE LEADING AUTHORITY. Matthew 


Bender's Personal Injury publications are broadly 
recognized as the most authoritative in their field. 
Covering tort actions of all descriptions, they provide 
expert insight into the full gamut of substantive and 
procedural legal issues, and even include a broad 
array of medical texts. 

Now AVAILABLE ON CD-ROM. 
Matthew Bender’ s major Personal Injury publications 
are now available on convenient compact discs as 
well as in books — two formats of the one library no 
PI attorney can afford to be with- 
out. For a demonstration, con- 
tact your local Matthew 
Bender representative, or call 
1-800-223-1940. 


| ‘ » Matthew Bender 


tm. THE BEsT MINDS. THE BEST ANSWERS. 


© 1991 Matthew Bender & Co., Inc. 
A Times Mirror Company 
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Dealing with Durrett: 


Mortgage Foreclosures As 
Fraudulent Transfers 


by Patrick S. Scott 


our client holds a mortgage on the borrower’s 
building, securing a note which is irreversibly 
in default. Upon completing the foreclosure of 
the mortgage, the client is the successful bidder 
at the foreclosure sale with a credit bid in a nominal 
amount. He is able to resell the property to recoup 100 
percent of his investment, with little regard for the prop- 
erty’s market value. 

Years pass. One day you receive a call from the client 
who has just been sued by a bankruptcy trustee. The 
trustee has informed the client, correctly, that a foreclosure 
sale which nets the borrower less than 70 percent of the 
property’s value is generally voidable in a bankruptcy 
proceeding filed by or against the borrower within one year, 
citing Durrett v. Washington National Insurance Co.,' 621 
F.2d 201 (5th Cir. 1980). The trustee is demanding that the 
client disgorge a substantial imputed (but unrealized) 
profit from the sale of the property. How should you have 
counseled your client? 

The Durrett decision is one of the most controversial court 
rulings on the effect of bankruptcy since the enactment of 
the current Bankruptcy Code? in 1978. Understanding the 
limitations of the Durrett rule is the key to counseling your 
clients on when they will and won’t have a problem, and 
how they might avoid it. 

The court’s holding was narrow: A nonjudicial foreclosure 
sale conducted under a Texas deed of trust, by which the 
property was sold to a bidder for 58 percent of the property’s 
value, may later be voided as a “fraudulent transfer” under 
bankruptcy law. But the decision was the first ever re- 
ported in which a mortgagor was able to use bankruptcy 
laws to revive redemption rights which had already been 
extinguished under applicable state law. Its message: Pass- 
ing title through foreclosure could no longer be regarded 
as safe. 

The immediate fear of the mortgage-based lending indus- 
try, ultimately validated by other court opinions, was that 
the Durrett holding would not be limited to deeds of trust 
and other nonjudicial transfers, which can unfairly deprive 
a borrower of hypothecated property. The decision would 
be applied to invalidate regularly-conducted judicial fore- 
closure sales, perhaps even after the successful bidder had 


resold the property.® 

The Durrett decision provoked critical articles in the law 
journals,* and catalyzed the institutional lending com- 
munity into lobbying Congress (unsuccessfully) for legisla- 
tive relief.’ As a direct result of the ruling, title insurers 
created an exception for coverage against the risk of a 
bankruptcy court assault on postforeclosure title to real 
estate. Concerned that Durrett would generate an ava- 
lanche of similar suits, most legal scholars predicted a short 
life for the new rule of law. 

Despite the attacks against it, the Durrett holding is alive 
and well in the bankruptcy courts of Florida and of most 
other states. But since some court decisions—including a 
recent 11th Circuit opinion—have shown a willingness to 
limit the original perceived effect of Durrett, an investiga- 
tion into the present vitality of the Durrett holding is 
worthwhile for any lawyer who advises clients on either 
side of a troubled mortgage loan transaction. 

The concern over the Durrett decision stems from the 
broad reading which the Fifth Circuit gave to §67d of the 
former Bankruptcy Act, and the knowledge that this read- 
ing would be applied prospectively to §548(a)(2) of the 
then-new Bankruptcy Code.’ The present statute provides: 
The trustee® may avoid any transfer of an interest of the debtor 
in property, that was made. . . within one year before the date 


of the filing of the petition, if the debtor voluntarily or involuntar- 
ily — 


(2)(a) received less than a reasonably equivalent value? in 
exchange for such transfer . . . ; and 


(b) was insolvent on the date that such transfer was made. .. . 
11 U.S.C. §548(a). 

Section 548(a)(2)’s liberal wording reflects a trend, evi- 
dent throughout the history of similar statutes, toward the 
increasing objectification of fraudulent conveyance laws.!° 

According to §67d, a transfer by an insolvent debtor 
during the year before bankruptcy was voidable to the 
extent that the debtor received less than fair value in 
exchange for the transfer, regardless of whether the trustee 
could prove the debtor’s actual intent to hinder or defraud 
its creditors. The drafters were aware that, under the 
expanded statute, some innocent arm’s-length transfers 
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: 


would now be voided, so they protected 
the “good faith” transferee with a lien 
to the extent of the value paid by the 
transferee.!! For bankruptcy cases filed 
after September 30, 1979, §548(a) pro- 
vides the same relief that §67d pro- 
vided before that date.!2 

Section 67d gained acceptance as a 
valuable tool for bankruptcy trustees, 
who most commonly sought to apply it 
(and its state law counterparts) to in- 
validate transfers by which a debtor 
intentionally depleted its estate. This 
use by trustees fulfilled the 1938 statu- 
tory policy. In the context of an insol- 
vent debtor, §67d transfers invariably 
were not negotiated at arm’s-length; 
more extended litigation by the trustee 
generally could have proven—inferen- 
tially—the debtor’s intent to defraud 
creditors. 

As the case law developed under 
§67d, the meaning of “fair value” be- 
came a fertile field for litigation.!3 How- 
ever, prior to the Durrett decision, it 
had been widely believed that §67d 
could not apply to involuntary sales, 
or perhaps to any creditor’s recovery 
of its own collateral, where the creditor 
had complied with state laws setting 
procedures for extinguishing the re- 
demption rights of the borrower; the 
successful bidder, attorneys reasoned, 
necessarily paid the “fair value” of the 
property. 

The Durrett court cited no previous 
authority for applying §67d or §548(a)- 
(2) to a foreclosure sale, so the holding 
has been rejected by some courts and 
commentators. The attacks on Durrett 
usually arise from the conventional 
wisdom that the conclusiveness of a 
foreclosure sale, for reasons of commer- 
cial policy, should not be put at risk 
by federal law. These critics raise ques- 
tions primarily regarding statutory con- 
struction and policy, and imply that a 
controversy continues to rage over is- 
sues of judicial interpretation of 
§548(a)(2). In fact, most of the ques- 
tions raised by the critics of Durrett can 
now be answered definitively. 


* Is §$548(a)(2) Applicable to Involun- 
tary Transfers? 

Yes. “Transfer” is not defined in 
§548(a)(2) of the Bankruptcy Code or 
in §67d of the old act, but the bank- 
ruptcy statute’s general definition of 
“transfer” includes both voluntary and 
involuntary transfers. 11 U.S.C. 
§101(58). Judicial liens, garnishments, 
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There is no reason 
to believe that 
Congress intended 
to exclude 
foreclosure sales 


of any type from 
the operation 
of $548(a) 


and attachments are among the invol- 
untary transfers traditionally avoid- 
able under bankruptcy’s voidable pref- 
erence provisions—§547(b) and its 
predecessors—by reference to the 
Code’s general definition of transfer,!4 
but there is sparse authority under 
§67d and §548(a).!5 To resolve at least 
this aspect of the Durrett controversy, 
Congress added the phrase “voluntar- 
ily or involuntarily” to §548(a) in 
1984,!6 though the amendment is gra- 
tuitous because the language already 
appears in the §101 definition of “trans- 
fer.” 


¢ Is a Foreclosure Sale a “Transfer”? 

Yes. In 1981, a majority of another 
Fifth Circuit panel endorsed the Dur- 
rett holding, in In re Abramson, 647 
F.2d 547 (5th Cir. 1981). Judge Clark 
dissented, based on the theory that a 
foreclosure is only part of a larger 
transaction which began with the grant- 
ing of a mortgage interest by the mort- 
gagor. By this theory, the sale is not a 
“transfer” at all, but rather merely the 
enforcement of the lien interest which 
the mortgagee accepted in exchange for 
fair value at an earlier date.!? Abram- 
son, 647 F.2d at 549-59. The Ninth 
Circuit Court of Appeals, in In re 
Madrid,'® 725 F.2d 1197 (9th Cir.), 
cert. denied, 469 U.S. 833 (1984), 
adopted Judge Clark’s theory. 

The Madrid decision found great sup- 
port in the lending industry but has 
not been widely followed by other 
courts!® because the ruling doesn’t 
square with the apparent broad scope 
of §67d and §548(a)(2). The old act had 
defined “transfer” to include a debtor’s 


parting with property “voluntarily or 
involuntarily, by or without judicial 
proceedings. ...’ This definition of 
“transfer” was abbreviated in the new 
Code, but only to assure that it would 
be read more broadly, not more nar- 
rowly, than the old definition.2° 

Section 548(d)(2), providing that 
transfers are made when they are per- 
fected, implies that the granting of a 
mortgage is itself a completed transfer. 
And the §541(a) definition of “property” 
provides some recognition of the fore- 
closure as transfer.2! But as to this 
aspect of the Durrett controversy, Con- 
gress left nothing to chance. In 1984, 
it amended the §101 definition of “trans- 
fer,’ so that it now specifically includes 
“foreclosure of the debtor’s equity of 
redemption.”22 The theory that the loss 
of the debtor’s equity through foreclo- 
sure is a separate transfer is now ac- 
cepted by nearly all courts. 


* Is a Foreclosure Sale to a Third Party 
Immune from Attack? 

No. Durrett involved such a sale to 
an innocent purchaser. And the Sev- 
enth Circuit Court of Appeals, in In re 
Bundles, 856 F.2d 815 (7th Cir. 1988), 
has specifically rejected this innocent 
purchaser defense, although it acknowl- 
edged a rebuttable presumption that 
the price obtained at such a foreclosure 
sale represents the property’s reason- 
ably equivalent value. 


* Can a Regularly Conducted Judicial 
Foreclosure Sale Be Avoided? 

Yes. The assault leveled most fre- 
quently against Durrett is the charge 
that Congress had never intended the 
law to be applied to noncollusive, regu- 
larly conducted judicial foreclosure 
sales, a legal battleground which Con- 
gress has repeatedly declined to trav- 
erse. 

Although the legislative history of 
the various bankruptcy acts never ad- 
dressed the issue, there is no reason 
to believe that Congress intended to 
exclude foreclosure sales of any type 
from the operation of §548(a). The ba- 
sic policy behind the fraudulent trans- 
fer statute is to recover, for the benefit 
of the debtor’s estate, any loss or dimi- 
nution of a property interest by which 
the debtor is damaged and some other 
party is unreasonably benefitted. The 
loss of a debtor’s equity in real property 
certainly meets this standard. The trus- 
tee’s greater hurdle will be one of 
proof—convincing a court that the 
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value provided by a properly adver- 
tised foreclosure sale is less than “rea- 
sonably equivalent” to the value of the 
property. 

The Seventh, Eighth, and Ninth Cir- 
cuits, while approving the Durrett re- 
sult, have indicated that great defer- 
ence should be given to the propriety 
of state court foreclosure sale proceed- 
ings in determining whether reason- 
ably equivalent value was received by 
the debtor. Those courts have recog- 
nized a rebuttable presumption of “rea- 
sonable equivalence” where the pro- 
cedures employed (by the state court) 
“are calculated not only to secure for 
the mortgagee the value of its interest, 
but also to return to the debtor- 
mortgagor his equity in the property.” 
In re Bundles, 856 F.2d 815, 824 (7th 
Cir. 1988) (emphasis supplied); see also 
In re Hulm, 738 F.2d, 323, 327 (8th 
Cir.), cert. denied, 469 U.S. 990 (1984); 
In re Ehring, 900 F.2d 184 (9th Cir. 
1990). 

This recognition of a rebuttable pre- 
sumption in favor of reasonable equiva- 
lence may be appropriate in states 
where foreclosure sales are well publi- 
cized. But the rebuttable presumption, 
even if valid, does not relieve the bank- 
ruptcy court from making an in- 
dependent decision where there is con- 
flicting evidence on the issue of 
“reasonably equivalent value.” 


* Can Durrett’s Holding Apply to Flor- 
ida Foreclosures? 

Yes. Commentators have sometimes 
noted wishfully that Durrett might only 
be indicative of the result in those 
states where nonjudicial foreclosures— 
under deeds of trust—can deprive mort- 
gagors of the right to bring the matter 
before a state court of equity. In Flor- 
ida, by contrast, mortgagees can fore- 
close their interests only through state 
court proceedings under F.S. Ch. 45. 
Ch. 45 includes a remedy for mort- 
gagors who believe that a sale was 
inadequately conducted, and at least 
one bankruptcy judge suggested that 
the Fifth Circuit might have reached 
a different result in the case of a judi- 
cially conducted foreclosure sale, in 
view of constitutional and statutory 
protections afforded to mortgagors un- 
der Florida law.?8 

The late bankruptcy Judge Thomas 
Britton indicated his belief that Dur- 
rett would not apply to a judicial fore- 
closure sale in this state. In re Perdido 


Bay Country Club Estates, Inc., 23 B.R. 
36 (Bankr. S.D. Fla. 1982) (dictum). 
But Judge Lewis Killian has noted 
that the currency of Judge Britton’s 
statement in Perdido Bay has been 
eroded by the 1984 amendments to the 
Bankruptcy Code. Roy v. Federal Na- 
tional Mortgage Association, 76 B.R. 
188, 190 (Bankr. N.D. Fla. 1987). Ac- 
cord, In re Winters, 119 B.R. 283 
(Bankr. M.D. Fla. 1990). See also In re 
Smith, 21 B.R. 345 (Bankr. M.D. Fla. 
1982) (applying Durrett rule to a Flor- 
ida sheriff's sale of real property for 
less than reasonably equivalent value). 
No appellate decision has yet been 
published, but there is no longer any 
dispute on this issue among bank- 
ruptcy judges in Florida. 

Foreclosures of homestead property 
are also subject to the impact of the 
Durrett rule.?4 


¢ Should a Foreclosure Sale to an Un- 
dersecured Creditor Ever Be At Risk 
Under Durrett? 

No. In the wake of Durrett, some 
courts have applied the holding too 
strictly, comparing only the purchaser’s 
bid and the property’s value to deter- 
mine whether they were “reasonably 
equivalent.” For example, in In re 
Smith, 21 B.R. 345 (Bankr. M.D. Fla. 
1982), the bankruptcy court held that 
a judgment lien creditor’s successful 
bid of $1,213 at a sheriffs sale of 
property worth $19,100 was inade- 
quate under the “reasonably equiva- 
lent value” standard of §548(a)(2), and 
set the sale aside. However, the prop- 
erty apparently remained encumbered 
by senior liens securing notes with 
balances exceeding $20,000, so that 
the judgment creditor had actually pur- 
chased property which held no realiz- 
able value whatsoever for the debtor. 

At significant foreclosure sales, lend- 
ers have traditionally credit bid their 
judgments in increments, trying to pur- 
chase the property for a nominal price 
which would reduce the lender’s expo- 
sure to intangibles taxes on the trans- 
action. In response to Durrett, many 
lenders begin their bids immediately 
at an estimated 70 percent of the prop- 
erty’s value, to assure that the sale 
brings a price which is reasonably 
equivalent to the value of the property 
under the Durrett test. This is an un- 
necessary precaution. 

The proper test for reasonable equiva- 
lency involves comparing what the pur- 
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chaser actually gave the debtor—in 
cash and in reduction of the lender’s 
claim2°—with what the debtor gave 
up (the property). Under Florida law, 
a mortgage debt is deemed fully satis- 
fied by a foreclosure sale of property 
worth more than the debt, regardless 
of the amount bid at the sale. This is 
so because a mortgagee is entitled to a 
deficiency judgment only to the extent 
that the foreclosure judgment amount 
exceeds the actual value of the prop- 
erty (valued “in distress” and deduct- 
ing the amount of any surviving encum- 
brances). See Roy v. Federal National 
Mortgage Association, 76 B.R. 188, 190 
(Bankr. N.D. Fla. 1987); R. K. Cooper 
Construction Co. v. Fulton, 216 So.2d 
11 (Fla. 1968), codified at F-.S. 
§45.031(7) (1971). 

For example, assume a parcel of land 
is worth $100,000 in its present cir- 
cumstances, encumbered by a $60,000 
first mortgage, a $30,000 second mort- 
gage, and a $20,000 third mortgage. 
The third mortgagee forecloses, and 
bids in successfully at $100. 

A) A portion of the debt is satisfied by the 


third mortgagee’s credit bid 
$ 100 


B) Another portion of the debt is satisfied 
by operation of law, up to the value of 
the property 

9,900 

TOTAL 


CONSIDERATION GIVEN $ 10,000 


C) The mortgagee receives the value of the 
property 
$100,000 


D) Less the sum of the senior mortgages 
which the third mortgage could not fore- 
close 

(90,000) 


TOTAL VALUE RECEIVED $ 10,000 


The example illustrates that an un- 
dersecured creditor who purchases at 
a foreclosure sale by definition gives 
up the same value (A + B) that it 
receives (C — D), and the mortgagor 
receives a fair exchange. Waiving the 
mortgagee’s deficiency claim is, there- 
fore, an unnecessary and ill-advised, 
precaution. 


* When Is an Oversecured Mortgagee 
At Risk Under Durrett? 

The 70 percent bright-line test of 
“reasonably equivalent value” offered 
by the Durrett court is only dictum,?6 
so the typical oversecured mortgagee 
in foreclosure may consider itself a 


potential target of a §548(a)(2) attack. 
Of course, the opinion suggests that 
the risk increases measurably when 
the value received by the debtor is less 
than 70 percent. 

If a senior mortgagee with a loan-to- 
value ratio of less than 70/100 fore- 
closes on property, it can still minimize 
the impact of Durrett by preserving as 
much value as possible for the debtor. 
The mortgagee should encourage third- 
party interest in the bidding, perhaps 
even advertising the clerk’s sale inde- 
pendently in a way better calculated 
to draw bidders. If there is no competi- 
tive bidding, and the first mortgagee 
finds itself to be the winning bidder 
with a significant equity cushion, it 
should try to give the second mortga- 
gee a chance to buy and resell the 
property in order to recoup some of its 
loss. In In re Littleton, 888 F.2d 90 
(11th Cir. 1989), discussed below, this 
strategy defeated a Durrett claim by 
giving the mortgagor a total benefit 
equivalent to 92 percent of the prop- 
erty’s value. 


¢ Shouldn’t Even an Oversecured Mort- 
gagee Receive Credit for Extinguishing 
Subordinate Liens? 

The most difficult fact patterns in 
the Durrett analysis involve foreclo- 
sures of properties which are encum- 
bered by multiple liens. Take a vari- 
ation of the earlier example: a parcel 
worth $100,000 (even at “distress 
value”)—upon which a bank holds a 
$60,000 first mortgage, an insurance 
company holds a $30,000 second mort- 
gage, and a judgment creditor holds a 
$20,000 judgment lien in third posi- 
tion. The owner/mortgagor has no eq- 
uity in the property, since the en- 
cumbrances total $110,000. 

Now assume the first mortgagee fore- 
closes, then successfully purchases the 
property at a foreclosure sale with a 
credit bid of $60,000 (or even $100). It 
has extinguished the subordinate liens, 
and now holds title to property which 
might net a quick profit of $40,000 
above its mortgage amount. 

In this example, the debtor lost no 
realizable value in the foreclosure of 
the property, but its net worth suffered 
a $40,000 loss: It was left with two 
now-unsecured creditors (the insurance 
company and the judgment creditor) 
who prior to the foreclosure sale had 
shared a $40,000 subordinate lien in- 
terest in the debtor’s property. Theo- 
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retically, those subordinate lien 
interests may have provided enough 
comfort to the lienholders to keep them 
from levying against the debtor’s other 
assets. 

The bank, in exchange for satisfying 
only its own $60,000 debt, recovered 
property worth $100,000. Its extinguish- 
ment of the subordinate security inter- 
ests benefitted only the bank, not the 
debtor. Can the debtor recover either 
the property or the bank’s $40,000 
“profit” in a Durrett-type suit? 

The 11th Circuit Court of Appeals, 
in In re Littleton, confronted some of 
these issues. In Littleton, the debtor 
had owned property later found to have 
had a fair market value of $55,000. It 
was encumbered by liens securing 
debts due in the following amounts: 


First Mortgage $ 34,917 
Second Mortgage 15,925 
Subordinate Lien $ 3,000 
TOTAL Liens $ 53,842 


The debtor defaulted under the first 
mortgage note and the mortgagee fore- 
closed. The foreclosure sale, at which 
the first mortgage holder successfully 
bid its judgment amount, extinguished 
the two subordinate liens. Three 
months later, the first mortgagee re- 
sold the property to the second mortga- 
gee for $35,878, and six months after 
that the debtor filed a Ch. 7 petition. 

The foreclosure bid price equalled 
only 63.5 percent of the fair market 
value of the property, so the trustee 
sued the first mortgagee for the differ- 
ence. Under a strict reading of Durrett, 
the bankruptcy court entered judgment 
against the mortgagee for $20,083 (the 
36.5 percent of value which the debtor 
had not received), and the district court 
affirmed. 

The monetary award, as a substitute 
for the property transferred, is author- 
ized by §550(a). But who should benefit 
from the recovery? Presumably, the 
lienholder in third position was to re- 
ceive $3,000 of the recovered monies, 
and the debtor’s estate would receive 
the balance.?” The observation that the 
second mortgagee does not also deserve 
a share of the recovery begs the ques- 
tion presented to the 11th Circuit Court 
of Appeals. 

The 11th Circuit reversed. Judge 
Fay, writing for the panel, noted that 
the bankruptcy court result “under- 
mines rather than accomplishes the 
purposes of §548 .. . .” Although the 


4 
: 


foreclosure by the first mortgagee at 
first left the debtor burdened with the 
two subordinate creditors and gave a 
potential windfall profit to the first 
mortgagee, the foreclosing mortgagee’s 
resale of the property to the second 
mortgagee presumably permitted the 
second mortgagee also to recover the 
full value of its interest in the property. 
The court noted that the result was the 
same as if the second mortgagee had 
bought the property at the foreclosure 
sale, in effect satisfying both mort- 
gages. Measured in this way, the 
debtor actually received reasonably 
equivalent value, since $51,000 worth 
in debts was satisfied. 

The most significant statement in 
Littleton is the dictum contained in a 
footnote. There the court noted that it 
would not normally have included the 
amounts of the extinguished subordi- 
nate liens in determining whether the 
first mortgagee had given reasonable 
equivalent value. The extinguishment 
of the subordinate liens would still 
have earned the foreclosing first mort- 
gagee an unfair profit, while depriving 
the debtor of the surplus in the collat- 
eral which had sustained two other 
creditors.28 

One might properly conclude from 
this article that mortgagees who have 
no way to escape a Durrett problem are 
really quite uncommon. The debtor 
must be insolvent. The foreclosing mort- 
gagee must. be substantially 
oversecured—at the distress value— 
and must be the successful bidder, and 
the subordinate mortgagee (if any) 
must be unable to redeem the property. 
The circumstances are so unusual that 
one might expect even the mortgagee 
to question the fairness of its own good 
fortune. 

In these most vulnerable sales, the 
foreclosing lender—who probably had 
expected to be outbid—should market 
the property aggressively and resell it 
for the highest possible price. And the 
lender should be prepared to return the 
surplus in a §548(a)(2) suit if the trus- 
tee produces credible proof of the 
debtor’s insolvency. 


Conclusion 

Though the 11th Circuit in Littleton 
has counseled courts not to be short- 
sighted in identifying the value the 
debtor received as a result of the sale, 
the Durrett rule remains essentially 
intact as to oversecured creditors. Its 


reasoning is now widely accepted. The 
prospective “profit” of a lender to whom 
a cash-strapped mortgagor deeds a prop- 
erty worth $100,000 in satisfaction of 
a $60,000 mortgage may be divested 
by §548(a)(2), and Congress did not 
create an exception for involuntary 
transfers, so a foreclosure sale will not 
insulate such an undeserved profit. 

In light of the exposure stil! remain- 
ing under this post-Durrett analysis, 
lenders must lay aside any notion of a 
“quick fix,” such as bidding 70 percent 
of the judgment or waiving the defi- 
ciency claim, and focus instead on as- 
suring that the collateral sells for the 
highest value. 

At worst for the lender, a bankruptcy 
court may later reassess the value of 
the distressed property to determine 
whether the debtor had received satis- 
faction of sufficient indebtedness to 
represent the “reasonably equivalent 
value” of the property’s loss. Only a 
significantly oversecured lender is at 
risk. And if that oversecured lender 
recovered fair market value from the 
resale of the foreclosed property, its 
only exposure is for the disgorgement 
of the unexpected profit which it actu- 
ally realized. By this analysis, it can 
be seen that the Durrett rule merely 
revives the debtor’s lost power to com- 
pel the lender to maximize the sale 
price of the collateral. Even without 
Durrett, lenders try to live by that 
rule.O 


1 The ruling became binding precedent 
in the 11th Circuit Court of Appeals when 
that circuit was formed in 1981. See Bonner 
v. City of Prichard, 661 F.2d 1206, 1207 
(11th Cir. 1981). 

2 The Bankruptcy Reform Act of 1978, 
Pub. L. No. 95-598, as codified in 11 U.S.C. 
§§101-1330. Statutory references to Title 
11 may refer to the “Bankruptcy Code” or 
“the Code.” The former Title 11, repealed 
effective October 1, 1979, in conjunction 
with the enactment of the new Bankruptcy 
Code, is referred to variously as the “Bank- 
ruptcy Act,” “the act,” or “the former act.” 

3 Although subsequent innocent purchas- 
ers cannot be penalized by §548(a) of the 
Code, purchasers not qualified for BFP 
status remain exposed to liability for years 
under various bankruptcy statutes of limi- 
tations. For example, a bankruptcy proceed- 
ing filed within a year after the sale 
preserves the §548(a) cause of action until 
two years after a permanent Ch. 7 trustee 
is elected in the case. §548(a); §546(a)(1). 
And a timely suit by the trustee against the 
initial transferee preserves a cause of action 
against subsequent transferees until one 
year after the trustee first obtains a judg- 
ment. 11 U.S.C. §550(e). 
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4 See Davis and Standiford, Foreclosure 
Sale as Fraudulent Transfer Under the Bank- 
ruptcy Code: A Reasonable Approach to Rea- 
sonably Equivalent Value, 13 Reau Est. L.J. 
203 (1984); Ehrlich, Avoidance of Fore- 
closure Sales as Fraudulent Conveyances: 
Accommodating State and Federal Objec- 
tives, 71 Va. L. Rev. 933 (1985). Alden, 
Gross, and Borowitz, Real Property Foreclo- 
sure as a Fraudulent Conveyance: Proposals 
for Solving the Durrett Problem, 38 Bus. 
Lawyer 1605 (1983). Henning, An Analysis 
of Durrett and Its Impact on Real and 
Personal Property Foreclosures: Some Pro- 
posed Modifications, 63 N.C.L. Rev. 257 
(1985). 

Authors continue to argue that the Dur- 
rett holding is incorrect. See DeReamer, 
Upsetting the Law of Transfer: Mortgage 
Foreclosures as Fraudulent Conveyances Un- 
der the Bankruptcy Code, 63 Am. BANKR. 
L.J. 321 (1989). 

5 The American Land Title Association 
has lobbied periodically for relief, most re- 
cently in SB 1358, 100th Cong., 2d Sess. 
The bills have never generated sufficient 
support to get out of committee. 

6 The standard coverage exclusion is: 
“Any claim, which arises out of the transac- 
tion resting in the insured, the estate or 
interest insured by this policy, by reason of 
the operation of federal bankruptcy, state 
insolvency, or similar creditors’ rights laws.” 
ALTA Owner’s Policy [4-6-90], with Florida 
Modifications, Exclusion from Coverage No. 
4. See also Title Note 22.05.10, Attorneys’ 
Title Insurance Fund. 

7 11 U.S.C. §548(a)(2) is actually broader 
than former §67d, since §548(a) does not 
require the trustee to prove that the trans- 
feree had reason to know of the debtor’s 
insolvency. Further, the new statute is avail- 
able for the avoidance of transfers of the 
debtor’s exempt property, a use not permit- 
ted under the former act. 

8 The drafters of the Code chose to use 
“trustee” throughout the Code for sake of 
uniformity, but in Ch. 11 cases where no 
trustee has yet been appointed the debtor-in- 
possession may exercise all the powers of a 
trustee. 11 U.S.C. §1107(a). 

9 Section 67d had used the phrase “less 
than fair value,’ while §548 uses “less a 
reasonably equivalent value.” The courts 
are in agreement that the two phrases have 
the same meaning. See In re Duque 
Rodriguez, 77 B.R. 939 (Bankr. S.D. Fla. 
1987). 

10 See 13 Eliz. I, ch.5 (1570); §17, Bank- 
ruptcy Act of 1800; §67e, Bankruptcy Act 
of 1898; Uniform Fraudulent Conveyance 
Act (Nat'l. Conf. of Comm’rs. on Uniform 
State Laws 1918); 11 U.S.C. §107d(b) (1938 
amendments). 

1! 11 U.S.C. §107d(b), §67d(b) of the Bank- 
ruptcy Act. 

12 See notes 8 and 10. 

13 The bankruptcy courts have tradition- 
ally found ways to temper the literal mean- 
ing of §67d. For example, a payment by an 
insolvent company to a creditor of an affili- 
ate would be avoidable under a technical 
reading of §67d, unless the affiliate was a 
solvent subsidiary of the debtor. But many 
courts have relied on an “indirect benefit” 


theory to find that the payor may have 
received “fair value.” Rubin v. Manufactur- 
ers Hanover Trust, 661 F.2d 979 (2d Cir. 
1981); Mayo v. Pioneer Bank & Trust Co., 
270 F.2d 823 (5th Cir. 1959), cert. denied, 
362 U.S. 962 (1960). 

14 See Willard v. Petruska, 356 F.2d 422 
(5th Cir. 1966); In re Souder, 449 F.2d 284 
(5th Cir. 1971); McCleod v. Cooper, 88 F.2d 
194 (5th Cir.), cert. denied, 301 U.S. 705 
(1937). 

15 Before Durrett, courts occasionally used 
§67d and §548(a) to avoid other types of 
involuntary transfers. See In re Queen City 
Grain, 51 B.R. 722 (Bankr. S.D. Ohio 1985), 
citing, In re Ferris, 415 F.Supp. 33 (W.D. 
Okla. 1976) (involuntary termination of a 
debtor’s interest in a leasehold). 

16 See note 22 below. The amendment 
sponsors later disclaimed any intention to 
codify Durrett by the enactment of the amend- 
ment. Rather, it was apparently intended 
as part of a failed compromise to confirm 
that at least some categories of lien foreclo- 
sures would be avoidable in bankruptcy. 

17 This reasoning is supported by the 
traditional view that common law remedies 
could be engrafted onto contract rights, to 
escape preemption by the Bankruptcy Act. 
“There is a clear distinction between the 
creation of a lien within the [preference] 
period and the enforcement of one previ- 
ously created; so that where a mortgage 
was given prior to such period, the mortga- 
gee may take any other act with a view of 
enforcing the mortgage at any time prior to 
the adjudication.” Cottier on Bankruptcy, 
pp. 1063-1064 (12th ed. 1921). 

18 The Supreme Court declined to ad- 
dress the conflict between the Fifth and 
Ninth Circuits. 

19 Three other circuit courts have since 
rejected the Madrid holding. In re Hulm, 
738 F.2d 323 (8th Cir.), cert. denied, 459 
U.S. 990 (1984); In re Bundles, 856 F.2d 
815 (7th Cir. 1988); In re Littleton, 888 F.2d 
90 (11th Cir. 1989). Another Ninth Circuit 
panel has repudiated the holding recently 
in light of the 1984 amendments. In re 
Ehring, 900 F.2d 184 (9th Cir. 1990) (adopt- 
ing the “rebuttable presumption” test of In 
re Bundles). In dictum, the Sixth Circuit 
has provided some support for the Madrid 
holding, stating that “the better view is 
that reasonable equivalence for the pur- 
poses of a foreclosure sale under 
§548(a)(2)(A) should be consonant with the 
state law of fraudulent conveyances.” In re 
Winshall Settlor’s Trust, 758 F.2d 1136, 
1139 (6th Cir. 1985). 

20 S. Rep. No. 989, 95th Cong., 2d Sess. 
26-27 (1978). 

21 The Supreme Court has held that un- 
der the Code’s all-encompassing definition 
of “property of the estate,” a debtor’s equita- 
ble redemption rights continue to be a pro- 
tectable property interest of the debtor even 
after a lienholder recovers possession of the 
collateral and before sale. United States v. 
Whiting Pools, Inc., 462 U.S. 198 (1982). 

22 The 1984 amendments had been pro- 
posed by Senator Thurmond prior to the 
Madrid decision as a package of three statu- 
tory changes which would validate the ap- 
plication of §548(a) to foreclosure sales but 
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carve out a limited exception for “non- 
collusive, regularly-conducted” sales. Thur- 
mond Amendment No. 3083, H.R. 5174, 
98th Cong., 2d Sess. (1984). The exception 
was removed before the Senate vote, and 
Senators Dole and DeConcini have re- 
monstrated—unconvincingly—that the 
amendments to §101 and §548(a) are not 
to be regarded as an attempt to validate 
Durrett or overturn Madrid. 130 Conc. REc. 
13771 (1984). 

23 The statutory safeguards of Ch. 45 
may even be regarded as constitutionally 
mandated, since all natural persons in this 
state have the “inalienable” right “to ac- 
quire, possess and protect property.” FLa. 
Const., art. I, §2. 

24 Roy v. Federal National Mortgage As- 
sociation, 76 B.R. 188 (Bankr. N.D. Fla. 
1987), holds otherwise, but see 11 U.S.C. 
§522(h); In re Ebenger, 44 B.R. 770 (Bankr. 
S.D. Fla. 1984); In re Winters, 119 B.R. 283 
(Bankr. M.D. Fla. 1990). 

25 “Reasonably equivalent value” includes 


“satisfaction . . . of a present or antecedent 
debt of the debtor, ...’ 11 U.S.C. 
§548(d)(2)(A). 


26 In re Littleton, 888 F.2d 90, 92 (11th 
Cir. 1989). 

27 When a foreclosure sale is set aside, 
all liens are revived. 59 C.J.S., Mortgages 
§752(g). 

28 As a practical matter, a Ch. 7 trustee 
wouldn’t bring suit under these facts. The 
avoidance of a foreclosure sale should have 
the effect on reviving any subordinate liens 
as against the trustee’s recovery anyway. 
But a reorganizing debtor in Ch. 11 might 
still have an incentive to file a Durrett-type 
suit: A heavily encumbered property, with 
a positive market forecast, is better than 
no property at all. 


Patrick S. Scott is a partner with the 
law firm of Goldberg & Young, P.A., 
in Ft. Lauderdale, and practices pri- 
marily in the areas of bankruptcy 
law and workouts. He is a member 
of the Board of Directors of the Bank- 
ruptcy Bar Association of the South- 
ern District of Florida. 
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Implied Waiver 


of the 


Right Appeal 


he right to appeal may be 

waived even though the ap- 

pellate court hasjurisdiction 

because the appeal is timely 
brought,! and the judgment or order is 
an appealable one.? Although not con- 
sidered jurisdictional, if a court finds 
an implicit waiver, the appeal will be 
dismissed. 

The purest case of waiver, of course, 
is an express agreement not to appeal. 
These agreements are rarely the sub- 
ject of appellate proceedings, but the 
few decisions extant in Florida suggest 
that they will be enforced, resulting in 
the forfeiture of the right to appeal.® 
More often, waiver of the right to ap- 
peal is implied in a variety of situ- 
ations. There is a tendency in the case 
law to blur the distinctions between 
some types of implied waiver. To better 
understand the boundaries of the vari- 
ous types of implied waiver (as well as 
to catalogue them) they are dealt with 
separately in this article. 

* Implied Waiver by Consent to 
Judgment—Pursuant to Settlement 
or Otherwise 

Although some settlement agree- 
ments contain a provision expressly 
barring an appeal, in the absence of 
such a provision an implied waiver of 
the right to appeal may nonetheless 
be found from the fact of settlement 


by William A. Haddad 


alone. For example, in Cannon Sand 
and Rock, Inc. v. Maule Industries, 
Inc., 203 So.2d 636 (Fla. 3d DCA 1967), 
the Third District held that the plain- 
tiff could not appeal a dismissal order 
because plaintiff had settled and joined 
in seeking the dismissal below. Other 
cases have similarly held that one can- 
not appeal a consent judgment entered 
pursuant to a stipulation of settle- 
ment. 

Waiver has also been found by con- 
sent to a judgment which was not part 
of a settlement. For example, in a 
series of cases it was held that consent 
to a remittitur bars a plaintiff from 
cross-appealing as to the remittitur 
even though defendant may maintain 
an appeal from the judgment.® 

Perhaps the most extreme case find- 
ing implied waiver of the right to ap- 
peal by consent to judgment is Rubin 
v. Gordon, 165 So.2d 824 (Fla. 3d DCA 
1964). There, after preliminary indica- 
tions from the trial judge that the 
complaint failed to state a cause of 
action, plaintiff wrote a letter asking 
that the complaint be dismissed with- 
out leave to amend to avoid further 
delay “in order that the allegations 
might be resolved by the District Court 
of Appeal.” Although the letter stated 
that the plaintiff was not substantively 
in agreement with dismissal, waiver 


was found and the appeal dismissed.® 
Therefore, even a limited form of con- 
sent is suspect from the standpoint of 
the right to appeal. 

In criminal cases a limited form of 
consent to judgment is allowed in the 
form of a nolo contendere plea, reserv- 
ing the right to appeal certain pretrial 
rulings. What may and may not be 
appealed after a nolo or guilty plea is 
discussed in a previous article.” 
¢ Implied Waiver by Payment or 
Satisfaction of Judgment 

It is well established that an appel- 
lant has no obligation to obtain a stay 
or supersedeas of a judgment in order 
to maintain an appeal.® However, if 
appellant does not obtain a stay, the 
judgment may be enforced even though 
the appeal is pending.’ Accordingly, it 
was early recognized that payment of 
a judgment to prevent a pending en- 
forcement action (such as a levy) was 
not voluntary and would not be consid- 
ered a waiver of the right to appeal.!° 
More recent cases have held that pay- 
ment of a judgment not under any 
direct threat of enforcement also would 
not constitute a waiver, reasoning that 
the judgment is subject to enforce- 
ment.!! However, if a stay is in effect, 
payment would be considered purely 
voluntary and a waiver of the right to 
appeal.!2 
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¢ Implied Waiver by Acceptance of 
Benefits 

Paradoxically, waiver of the right to 
appeal has also been implied from con- 
duct that is the opposite of payment— 
accepting the benefits of a judgment. 
The doctrine was set forth as follows 
in the leading case of McMullen v. Fort 
Pierce Financing & Construction Co., 
146 So.2d 567, 568 (Fla. 1933): 


(W]here a party recovering a judgment 
or decree accepts the benefits thereof. . . 
he is estopped to afterwards seek a reversal 
of such judgment or decree on writ of error 
or appeal. His conduct amounts to a release 
of errors. His acceptance of payment. . . is 
a waiver of errors. .. . 


However, even in the early cases not 
all instances of acceptance of benefits 
precluded an appeal and the doctrine 
has been narrowed over the years. The 
evolution of case law as applied to 
alimony payments is illustrative. Many 
older cases held that acceptance of 
alimony payments by a spouse was a 
waiver of that spouse’s right to ap- 
peal.!3 More recent cases hold that 
“when the husband is not injured or 


prejudiced in any way by the wife 
receiving the money, there is no waiver 
or estoppel in merely the payment or 
receipt of the alimony.”!4 These cases 
are based on the realization that the 
appealing spouse is entitled to the ali- 
mony in any event and, thus, the ap- 
peal is not inconsistent with accepting 
it. In Schreiber v. Schreiber, 217 So.2d 
301 (Fla. 1968), the husband claimed 
prejudice because appellant wife could 
mortgage the house or “wreck” the car, 
and if the case were remanded for 
periodic alimony, this could affect the 
ultimate distribution. Nevertheless, 
the appellate court found no waiver of 
the right to appeal, finding the as- 
serted prejudice “too iffy.” And in Weath- 
erford v. Weatherford, 91 So.2d 179 
(Fla. 1956), the somewhat unique argu- 
ment was made that the husband by 
remarrying had accepted the benefits 
of the divorce judgment and waived his 
right to appeal. This argument did not 
prevail. 

Florida courts have found the follow- 
ing “exceptions” to the acceptance of 
benefits rule, which appear in the ag- 
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gregate as broader than the rule itself: 

1) The appellant is entitled to the 
benefits whether or not successful in 
the appeal;!5 

2) The benefits are paid under a 
separate and distinct part of the judg- 
ment being appealed;'® and 

3) The appellee is not prejudiced by 
appellant receiving the benefits, espe- 
cially insofar as the ability to restore 
the status quo if there is a reversal, as 
where the appellant seeks the right to 
additional money damages which 
would not affect the sale of trust assets 
whether or not the appellant prevails 
in the appeal.!? 

In the final analysis, these various 
exceptions are different ways of saying 
the same thing—that the appeal is 
waived only when it is fundamentally 
inconsistent with the particular accep- 
tance of benefits involved. 

Typically, waiver has been found 
when one accepts monetary payment 
but attempts to appeal asserting that 
instead specific performance should 
have been granted,!8 a lien imposed,!9 
title transferred or a foreclosure 
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granted.2° On the other hand, no 
waiver has been found where the ap- 
pellant accepted monetary payments 
but contended on appeal that the 
amount was insufficient,2! or when he 
accepted payments outside the lease 
which was the subject of the appeal22 
or under a separate provision of a 
contract not affected by the appeal.?3 


The reader is warned that, in this 
area of the law more than most, older 
cases should be relied on with caution. 
Even where the appeal is somewhat 
inconsistent with the acceptance of bene- 
fits, a modern court might be open to 
the argument that appellee has suf- 
fered no irreversible prejudice. The 
long term trend has definitely been 
away from the acceptance of benefits 
doctrine. 


¢ Implied Waiver by Contempt 

In Gazil v. Gazil, 343 So.2d 595 (Fla. 
1977), the Florida Supreme Court 
adopted the holding of an earlier court 
of appeal case?4 and held that when 
an appellant has been held in contempt 
for not obeying a judgment, the appel- 
late court may dismiss the appeal from 
that judgment. In Gazil, the husband 
was adjudged in contempt for failure 
to pay costs, attorneys’ fees, and ali- 
mony after the filing of his notice of 
appeal from the final dissolution judg- 
ment. There was also evidence that the 
husband had absconded. However, the 
court also held that where a dismissal 
is contemplated, the appellate court 
must first give the disobedient appel- 
lant a period of grace in which to 
comply with the order, although this 
would not be necessary if the appellant 
absconds. There are subsequent pub- 
lished opinions following the Gazil doc- 
trine,25 but probably many more 
dismissals than the published opinions 
would reflect because most dismissals 
of appeals are by unpublished orders. 
It is also clear that the Gazil doctrine 
is not limited to domestic relations 
cases.76 


Obviously, the Gazil doctrine should 
not be used to dismiss an appeal from 
the contempt order itself, particularly 
where the appellant is seriously con- 
testing the ability to comply which is 
the basis of a valid contempt order of 
incarceration.2” There is at least one 
case dismissing an appeal from a con- 
tempt order on Gazil grounds, but in 
that case appellant was “on the lam” 
as well as in contempt for nonpayment 


of arrearages.2® Where properly util- 
ized, the Gazil doctrine provides a pow- 
erful and perhaps underutilized tool 
in the hands of an appellee to force an 
appellant in contempt to either “pay 
up” or, in effect, drop the appeal. 
¢ Implied Waiver by Escape 

In criminal cases, it has been estab- 
lished in Florida as early as 1882 that 
one who escapes the jurisdiction of the 
court while an appeal is pending and 
remains at large has waived the right 
to appeal.29 This would apply to the 


appellant absconding from probation®9 
as well as from prison and to one 
fleeing commencement of another sen- 
tence.*! The doctrine is also occasion- 
ally applied to an appellant who ab- 
sconds in a civil case.32 

It is settled that once the appeal is 
dismissed it will not be reinstated at a 
later date because appellant is subse- 
quently apprehended or otherwise re- 
turns to custody.*3 However, what hap- 
pens if appellant escapes pending the 
appeal but is back in custody before the 
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little concern for tomorrow. 


“Easy go.” 


Easycome, 
easy go? 


“Easy come.” It well could have been the battle cry for the 
title insurance industry during the decade of the ’80s. 

Indeed, there were fast bucks to be made. Millions of new 
people migrated to Florida during that decade. The military was 
spending. Tourism swelled beyond expectations. There were 
often more jobs than workers. Retirees sought the good life. 
People relocated from the North for better jobs or new careers, 
bringing along their money to invest. The commercial and resi- 
dential building boom staggered even the most optimistic. 

The then-lucrative title insurance industry attracted all 
sorts. New companies sprang up, and the large ones suddenly 
became very interested in the Florida market. Everyone was 
consumed with the housing heyday. Prudent business checks 
and balances gave way to casual expediency. In all this chasing of 
the buck, there was no thought given to future ramifications, 


Well, tomorrow is here, and the tab for the ’80s has 
arrived. In the form of claims. Of all claims paid by The Fund in 
over 43 years of operation, almost 75 percent, or about $20 mil- 
lion, was paid during the decade of the ’80s alone. And The 
Fund's claims experience is far better than its competition. 

Experts predict that, unless the claims activity subsides, 
increased regulation and higher business costs will result. 
Because the higher the claims, the more state government will 
feel the need to regulate the industry to protect the insured. 

We must come to an understanding of the claims problem, 
and then we must take whatever measures necessary to solve it. 

Otherwise, the battle cry for the 90s could remain, 


For a copy of The Fund's position paper on regulation, write: 
Attorneys’ Title Insurance Fund, Inc., Attention: Marketing Services 
P.O. Box 628600, Orlando, FL 32862-8600 
©1991 Attorneys’ Title Insurance Fund, Inc. 
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appeal is dismissed? Two Florida dis- 
trict court of appeal cases have held 
that the appeal would not be dismissed, 
reasoning that appellant was presently 
subject to the process of the court and 
that the escape was punishable as a 
separate crime.*4 

The Florida Supreme Court has re- 
cently enunciated a somewhat broader 
waiver rule in State v. Gurican, 576 
So.2d 709 (Fla. 1991). In that case, the 
defendant escaped before sentencing. 
Four years later, she voluntarily re- 
turned, was sentenced, and timely ap- 
pealed. The court held in the strongest 
terms that Gurican waived the right 
to appeal her conviction:25 

This court will not condone such action. 
We will not burden our already overcrowded 
court system with adjudicating the appeals 
of individuals who have flouted its processes 
by absconding from the jurisdiction. By 
fleeing the court’s jurisdiction instead of 
obeying the conditions of her pretrial re- 
lease, Gurican demonstrated her overt dis- 
respect for the judicial system. Her absence 
thwarted the orderly, effective administra- 
tion of justice and, as such, disentitles her 
of the right to call upon its protections. 

This language is indicative of a more 
absolute waiver rule. It appears quite 
possible that, if squarely presented 
with the issue,* the Florida Supreme 
Court would hold that one who escapes 
pending appeal would suffer dismissal 
of the appeal even if back in custody 
before the filing of the motion to dis- 
miss. 


William A. Haddad is the clerk of 
the Second District Court of Appeal, 
Lakeland, and also serves as a staff 
attorney for that court. He received 
his B.A. degree (Phi Beta Kappa) 
and J.D. degree with high honors 
from the University of Florida. He 
also holds an LL.M. degree from 
Yale Law School. Mr. Haddad serves 
as a member of the Bar’s Appellate 
Rules Committee. 


Conclusion 

Waiver of the right to appeal has 
been implied from various types of 
conduct by potential appellants. It be- 
hooves trial counsel as well as appel- 
late attorneys to be aware of what 
conduct might be considered an im- 
plied waiver and to so advise clients 
who may wish to appeal. 9 


1 See Fia. R. App. P. 9.110(b) (30-day 
time limit in full appeal); Fira. R. App. P. 
9.130(b) (30-day time limit in civil nonfinal 
appeal); Fia. R. App. P. 9.140(b)(2) (30-day 
time limit when defendant appeals in crimi- 
nal cases); and Fia. R. App. P. 9.140(c)(2) 
(15-day time limit when state appeals in 
criminal cases). 

2 See Mandelbaum and Scanlan, Inter- 
locutory and Pretrial Appellate Review of 
Civil Orders, 62 Fia. B.J. 64 (May 1988); 
Haddad, What is a Final Order Subject to 
Review?, 62 Fia. B.J. 26 (May 1988); and 
Haddad, Appeals Post-Judgment, 60 Fua. 
B.J. 23 (Oct. 1986). 

3 See Ward v. Ward, 117 So. 791 (Fla. 
1928); Nail v. Browning, 81 So. 269 (Fla. 
1917); and Russell v. Scott, 579 So.2d 881 
(Fla. 2d D.C.A. 1991). 

4 See Carter v. Carter, 141 So.2d 591 
(Fla. 1st D.C.A. 1962). This case contains 
outdated acceptance of benefits language 
but was properly decided because the bene- 
fits accepted were the result of a compre- 
hensive settlement. 

5 See Omni-West, Inc. v. Reichhold 
Chemicals, Inc., 352 So.2d 53 (Fla. 1977); 
and Dargis v. MaGuire, 156 So.2d 897 (Fla. 
3d D.C.A. 1963). However, an exception is 
made when the verdict is in different parts 
and the remittitur only applies to one part. 
Wright & Co. v. Adkins, 12 So.2d 296 (Fla. 
1943). 

6 The court reasoned that the appellant 
attempted to circumvent the normal chan- 
nels of pleading by making the appellate 
court the first court to rule on the suffi- 
ciency of the complaint. 

7 See Haddad, Appellate Review of Judg- 
ments and Sentences Entered Pursuant to 
Guilty and Nolo Pleas in Florida, 55 Fa. 
B.J. 785 (Dec. 1981). 

8 See Fitzgerald v. Addison, 287 So.2d 
151 (Fla. 2d D.C.A. 1973). 

9 See Justice v. Van Eepoel, 113 So.2d 
545 (Fla. 1959); and FMS Management Sys- 
tems, Inc. v. ISD Mortgage Corp., 402 So.2d 
474 (Fla. 4th D.C.A. 1981). 

10 See Burrows v. Mickler, 22 Fla. 572 
(1886); and Reserve Insurance Company v. 
McPeak, 181 So.2d 662 (Fla. 1st D.C.A. 
1966). 

11 See Great American Insurance Com- 
pany v. Stolte, Inc., 491 So.2d 352 (Fla. 4th 
D.C.A. 1986); and Ronette Communications 
Corp. v. Lopez, 475 So.2d 1360 (Fla. 5th 
D.C.A. 1985). 

12 See Silvestri Investments, Inc. v. Sulli- 
van, 486 So.2d 20 (Fla. 5th D.C.A. 1986). 

13 See, e.g., Hines v. Hines, 177 So.2d 670 
(Fla. 1st D.C.A. 1965); Fort v. Fort, 167 
So.2d 315 (Fla. Ist D.C.A. 1964); and Hadley 
v. Hadley, 140 So.2d 325 (Fla. 3d D.C.A. 
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1961). Contra, even at that time, Hartley v. 
Hartley, 134 So.2d 281 (Fla. 2d D.C.A. 1961). 

14 See Brackin v. Brackin, 182 So.2d 1, 6 
(Fla. 1966). 

15 This exception was noted as early as 
the leading case of McMullen v. Fort Pierce 
Financing and Construction Company, 146 
So. 567, 568 (Fla. 1933). 

16 See Brown v. Epstein, 208 So.2d 836 
(Fla. 4th D.C.A. 1968). 

17 See Green v. First American Bank & 
Trust, 511 So.2d 569 (Fla. 4th D.C.A. 1987). 

18 See Schuppener v. Bruno, 395 So.2d 
1234 (Fla. 4th D.C.A. 1981); and Sedgwick 
v. Shaw, 188 So.2d 29 (Fla. 2d D.C.A. 1966). 

19 See McMullen, 146 So. 567, 568. 

20 See Capital Finance Corp. v. Oliver, 
156 So. 736 (Fla. 1934); Erwin v. Brooks, 
297 So.2d 314 (Fla. 2d D.C.A. 1974); and 
State Road Department v. Hartsfield, 216 
So.2d 61 (Fla. 1st D.C.A. 1968). 

21 See Kuharske v. Lake County Citrus 
Sales, 44 So.2d 641 (Fla. 1949). 

22 See Hunt v. First National Bank of 
Tampa, 381 So.2d 1194 (Fla. 2d D.C.A. 1980). 

23 See Green v. First American Bank & 
Trust, 511 So.2d 569 (Fla. 4th D.C.A. 1987). 
See also Flea Market, U.S.A. v. Cohen, 490 
So.2d 210 (Fla. 3d D.C.A. 1936), in which 
appellant received a continuance in ex- 
change for paying appellee’s attorney’s fees 
caused by the delay and was held to have 
waived appeal of the fee award. 

24 See Morris v. Rabara, 145 So.2d 265 
(Fla. 2d D.C.A. 1962). 

25 See Pasin v. Pasin, 517 So.2d 742 (Fla. 
4th D.C.A. 1987); and De La Pena v. Tor- 
rone, 467 So.2d 336 (Fla. 5th D.C.A. 1985), 
citing Goldman, Judith, Dismissal of Appeal 
for Disobedience in the Trial Court: Fitting 
Punishment for the Contemptuous Appel- 
lant, THe Fam. L. Commentator, vol. IV, no. 
3 (Nov. 1983). 

26 See Davidson v. District Court of Ap- 
peal, Fourth District, 501 So.2d 603 (Fla. 
1987). 

27 This proposition is implicitly recog- 
nized in practice as evidenced by the many 
appeals from contempt orders which are 
decided on the merits. See Pugliese v. Pugli- 
ese, 347 So.2d 422 (Fla. 1977); and Routh 
v. Routh, 565 So.2d 709 (Fla. 5th D.C.A. 
1990). 

28 See McLemore v. McLemore, 567 So.2d 
23 (Fla. 1st D.C.A. 1990). 

29 See Woodson v. State, 19 Fla. 549 
(1882). 

30 See Brown v. State, 388 So.2d 586 (Fla. 
5th D.C.A. 1980). 

31 See Bretti v. State, 210 So.2d 472 (Fla. 
3d D.C.A. 1968). 

32 See Bronk v. Bronk, 35 So. 870 (Fla. 
1903). 

33 See Mitchell v. State, 294 So.2d 393 
(Fla. Ist D.C.A. 1974). 

34 See Brown, 388 So.2d 586; and Mar- 
shall v. State, 344 So. 646 (Fla. 2d D.C.A. 
1977). 

35 See State v. Gurican, 576 So.2d 709, 
at 712 (Fla. 1991). The court did state that 
appellant could appeal any defects in her 
sentencing, which occurred after her return. 

36 The Gurican decision expressly criti- 
cized the reasoning of the two cases cited 
in note 34, without overruling them. 
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ACROSS 


Along with 27 down, it forms a 
controversial evidentiary tool 

5 Stretched tight 

10 Copper coin of ancient Rome 

12 Evidence of decay 

13 The professional that you pay to destroy 
your case 

15 Low budget demonstrative 

17 Employed for multiple component 
demonstrative evidence 

21 United they stand (or drive) 

23 Used for livestock or whiskey 

24 Devoured 

25 Bad testimony 

26 Type of video evidence (third word only) 

28 Courts pick ’em for use of evidence 

31 Demonstrates the whole; form of 17 
across 

32 Type of video evidence (second of four 
words) 

33 Adjective often used to describe 28 
across 

35 Holds bones together — great evidence 
for the PI plaintiff 

37 One of two switch positions for Boolean 
Algebra as applied to microtechnology 

38 Trial 

40 This puzzle’s theme 

43 Documentary evidence page marker 

45 Noted expert on evidence 

47 Went fast 

48 Holds 27 down 

50 Evidentiary test 

51 Standard for determining the 
admissibility of evidence 


DOWN 


2 Latin for king 

3 Verb associated with demonstrative 
presentation 

4 Type of evidentiary proference 

6 Maximum energy exerted by senior 
partners during trial 

7 Logic-based connector 

8 Exclusionary rule for certain forms of 
evidence (third word of three) 


9 Negative prefix 

10 Display 

11 Increasingly popular form of evidentiary 
display 

13 Not necessary prerequisite for some 
forms of evidence 

14 Unit of documentary evidence 

16 Low man on animation totem pole 

18 Liver savers (Abbr.) 

19 Third person nominative singular 
masculine 

20 Kept in ordinary course of business, 
sometimes doctored 

22 Sound of relief 

27 Adjective for 1 across 

29 Mis-user of video 


Puzzle by Ashley S. Lipson 


Generic form of evidence for which 
technology has created multiple modes 
Classic form of evidence 
Fish eggs that caused abortion uproar 
Basic graphic element for computer 
screen 

36 Produce clear profit 

39 Big battle 

41 Xerox; target of best evidence rule’s 
wrath 

42 Earlier version of 30 down 

44 Original evidence 

45 Midwestern state (abbr.) 

46 Frame your exhibit 

49 Digraph 


Answers on page 72 
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Collecting Rent From the Landlord 


Assignment of Rents in Florida: 
Interpreting F.S. $697.07 


by Nancy A. Copperthwaite and Robert M. Brochin 


ommercial mortgage lend- 
ers routinely require own- 
ers of income-producing 
property to assign the 
rents received from their property as 
additional collateral for a mortgage 
loan. They do so to ensure that, in the 
event of default, the lenders will be 
able to obtain a “cash flow” from the 
steady collection of rents. Assignment 
of rents clauses are popular because 
they directly increase the value of com- 
mercial property in the eyes of the 
lenders. Since the assigned rents are 
viewed as reducing the borrowers’ 
debts, mortgage lenders place a greater 
value on, and grant larger loans for, 
commercial property with the security 
of assignable rents than for similar 
property without assignable rents. 


What the Law Used To Be 

In 1987, the Florida Legislature en- 
acted §697.07 of the Florida Statutes 
to speed and simplify the process by 
which lenders can enforce assignment 
of rents clauses against borrowers who 
have defaulted on their mortgage loans. 
But unfortunately, this statute, which 
was designed to alter Florida law by 
making the enforcement process eas- 
ier, has instead led to new problems for 
lenders. Conflicting judicial interpreta- 
tions of §697.07, among both Florida 
and federal courts, have resulted in 
uncertainty as to the purpose and ef- 
fect of the new law. However, a careful 
review of the legislative history shows 
that §697.07 represents a substantive 
change in Florida’s mortgage laws. Lend- 
ers should, therefore, act quicl:ly to 
take advantage of the expedited proce- 
dures set forth in the statute.! 

In Florida, mortgage lenders have 
traditionally been entitled to assigned 
rents. But prior to the enactment of 
§697.07, lenders could not collect rents 


from landlords until they had taken 
possession of the property. In 1935, the 
Supreme Court of Florida stated the 
general rule that a “mortgagee becomes 
entitled to receive such rents, issues, 
and profits to be credited upon his 
mortgage debt from the time he takes 
possession of the property either by the 
consent of the owner or through the 
appointment of a receiver in foreclo- 
sure proceedings, if a receiver is ap- 
pointed.” This practice created great 
inequities. For instance, the cost of 
obtaining a court-appointed receiver 
often exceeds the income available from 
commercial property.? Moreover, fore- 
closure proceedings, if contested, can 
be lengthy—sometimes entitling the 
borrower to the rents for as long as two 
additional years.* 

The Florida Legislature enacted 
§697.07 with the intention of correct- 
ing these inequities by providing “a 
simple, equitable and inexpensive 
method by which assignment of rents 
contracts could be enforced by a mort- 
gage lender.”® Ironically, though, the 
enforcement of these contracts has been 
complicated by this legislative enact- 
ment and by the varying judicial inter- 


_pretations of it. 


The New Law 

In 1987, the Florida Legislature 
amended the state mortgage foreclo- 
sure laws and added §697.07, which 
provides: 
A mortgage may provide for an assignment 
of rents. If such assignment is made, such 
assignment shall be absolute upon the mort- 
gagor’s default, becoming operative upon 
written demand made by the mortgagee. 
Upon application by the mortgagee, a court 
of competent jurisdiction may require the 


‘mortgagor to deposit such rents in the regis- 


try of the court pending adjudication of the 
mortgagee’s right to the rent, any payments 
therefrom to be made solely to protect the 
mortgaged property and meet the mort- 
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gagor’s lawful obligations in connection with 
the property. Any undisbursed portion of 
said rents shall be disbursed in accordance 
with the court’s final judgment or decree.® 
The new statute seemingly elimi- 
nates the “possession requirement” 
that previously had to be fulfilled be- 
fore the lender became entitled to re- 
ceive any of the assigned rents.’ But 
despite the unequivocal language in 
the second sentence of the law—“such 
assignment shall be absolute upon the 
mortgagor’s default”—questions have 
been raised as to the effect of §697.07. 
These questions stem from the third 
sentence of the statute, which provides 
that “upon application by the mortga- 
gee, a court of competent jurisdiction 
may require the mortgagor to deposit 
such rents in the registry of the court 
pending adjudication of the moritga- 
gee’s right to the rent.”® Some courts 
have construed this third sentence as 
a qualification of the prior absolute 
language, while other courts have held 
that the third sentence merely offers 
an alternative remedy that may be 
pursued separately or in conjunction 
with the option of absolute ownership.? 
In order to determine the true pur- 
pose of the second half of the statute, 
one must examine the legislative his- 
tory—specifically, the House Commit- 
tee on Commerce’s Final Staff Analy- 
sis. This analysis indicates that the 
drafters of the statute were especially 
concerned about the problems lenders 
encountered in enforcing assignment 
of rents clauses, and that their concern 
was translated into the enactment of 
§697.07: 
Commercial mortgage lenders will receive 
the right to require assignment of rents and 
the specific authority to enforce such assign- 
ments eliminating the present reluctance 
to seek such enforcement. Moreover, such 
lenders are more likely to grant niortgage 
loans because of the security provided by the 
right to receive the additional collateral.!° 
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Even more importantly, the legisla- 
tive history provides strong evidence 
of the legislature’s intent to provide for 
the immediate transfer of the entitle- 
ment to assigned rents without the 
need for either a foreclosure proceeding 
or a petition to deposit the rents in the 
registry of the court. As the committee 
notes, upon default, the “mortgagor 
will lose the right to receive the rents 
which were assigned under the con- 
tractual terms and agreed to prior to 
default.”!! 

The legislative history speaks pri- 
marily and strongly about the need for 
and effects of the absolute assignment 
of rents.!2 However, the analysis con- 
tains some references to the statute’s 
latter portion, which requires a deposit 
of the rents into the court’s registry 
pending adjudication of the mortga- 
gee’s right to the rents. These refer- 
ences to the second half of §697.07 
appear separately, usually preceded by 
the word “additionally”—implying that 
these provisions are not requirements 
but, rather, an alternative to be used 
apart from or in conjunction with the 
statute’s first proposition. !4 

The second half of §697.07 is in- 
tended to address several contingen- 
cies. One possibility is that a borrower 
may continue to collect the rents of the 
mortgaged property after default and 
written demand by the lender. !4 In this 
setting, the latter portion of §697.07 
provides the lender a remedy. By re- 
quiring the deposit of rents into the 
registry, the statute avoids the possible 
problem of an insolvent borrower wrong- 
fully spending the lender’s rents to 
meet unrelated financial obligations. 

Another possibility is that a bor- 
rower may refuse to relinquish the 
right to collect rents, and may contest 
the validity of the assignment of rents 
clause.!5 In this situation, the latter 
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portion of the statute authorizes the 
courts to use the rents “to protect the 
mortgaged property and meet the mort- 
gagor’s lawful obligations in connec- 
tion with the property.”!® This protec- 
tion, however, occurs at the expense of 
the lender whose entitlement to the 
rents vested upon default by the bor- 
rower and upon written demand for the 
rents. The statute, in essence, requires 
the lender to forfeit its immediate 
entitlement to the use and enjoyment 
of the assigned rents pending the 
adjudication of the borrower’s claim. 

Still a third possibility is that the 
lender may actually prefer that the 
rents be paid directly into the court 
registry. For example, the lender may 
not wish to alert the tenant(s) of the 
mortgaged property to the ongoing liti- 
gation. Moreover, in the case of a multi- 
unit building with a large number of 
tenants, it may be more efficient and 
expedient to have the borrower con- 
tinue to collect the rents and then pay 
them directly to the court. 

Although assignments of rents are 
apparently absolute, the latter portion 
of §697.07 recognizes—as lenders 
should as well—that many of these 
assignments will be contested or diffi- 
cult to implement. Consequently, many 
lenders may be inclined to pursue the 
statute’s second option immediately 
and in conjunction with any claim of 
right they may have to the assigned 
rents. Such a practice would prevent a 
borrower from wrongful withholding 
and disposing of assigned rents while 
the lender is seeking to enforce the 
assignment clause. 

Another novel option for lenders to 
consider is the filing of tort claims for 
conversion against borrowers who 
wrongfully withhold assigned rents af- 
ter notice and demand. In Florida, con- 
version consists of “an act of dominion 
wrongfully asserted over another’s prop- 
erty inconsistent with his ownership 
of it.”!7 And Florida courts have found 
that a sum or fund may be the subject 
of conversion “so long as it consists of 
specific money capable of identifica- 
tion.”!8 Rents arguably fit this defini- 
tion of “specific money” subject to con- 
version, for they are fixed sums due in 
regular installments.!9 


Courts’ Interpretations 
Despite the seemingly unequivocal 


language and legislative history of 


§697.07, the Florida courts that have 


Although 
assignments of rents 
are apparently 
absolute, the latter 
portion of §697.07 
recognizes that 
many of these 
assignments will be 
contested or difficult 
to implement 


considered this statute have reached 
completely opposite conclusions as to 
the law’s effect. 

First, in In re 163rd Street Mini 

Storage, Inc., 113 Bankr. 87, 89 (Bankr. 
S.D. Fla. 1990), the U.S. Bankruptcy 
Court for the Southern District of Flor- 
ida, in accord with Florida’s Third Dis- 
trict Court of Appeal and with other 
federal courts, found that §697.07 “does 
in fact create an absolute transfer of 
the ownership interests in the rents.”2° 
The Mini Storage court reached this 
conclusion—that the second half of the 
statute does not modify or qualify the 
initial rule—only after full considera- 
tion of the law’s legislative history.?! 
The court recognized that the legisla- 
ture had sought, in the latter section 
of the statute, to provide an equitable 
procedural mechanism to address situ- 
ations in which borrowers contest the 
assignment of rents. And, in discussing 
this alternative of depositing the rents 
into the court registry, the court ob- 
served: 
The cited language contemplates a scenario 
in which the mortgagor refuses to turn over 
the rents after demand. In such case, the 
mortgagee has the ability to require the 
mortgagor to deposit the rents into the 
registry of the court pending adjudication 
of the mortgagee’s rights, a process which 
may ultimately take several months.?? 

Whether the borrower contests the 
assignment rightly or wrongly, the stat- 
ute thus protects the interest of both 
parties by requiring the deposit of rents 
into the court’s registry. 

In contrast, the U.S. Bankruptcy 
Court for the Middle District of Florida 
and the Fourth and Fifth District 
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Courts of Appeal reject the suggestion 
that §697.07 represents anything more 
than a procedural change in Florida’s 
mortgage laws.23 In In re One Fourth 
Street North, Ltd., 103 Bankr. 320, 321 
(Bankr. M.D. Fla. 1989), the Middle 
District categorically states that 
§697.07 does not create an absolute 
assignment of rents upon default by 
the borrower: 

Notwithstanding the liberal language of the 
Statute, this Court is satisfied that §697.07 
was not intended to constitute a complete 
derogation of the law that had been well 
settled in this state. In other words, it was 
not meant to create an outright or absolute 
transfer of ownership interest in rents 
where none existed before. 

The One Fourth Street court con- 
cedes that a literal reading of §697.07 
indicates that the assignment of rents 
becomes absolute upon default by the 
borrower and written demand for rents 
by the lender.25 And the bankruptcy 
court further notes that the legisla- 
ture’s intent in writing the latter por- 
tion of the statute would be dispositive 
of the law’s effect. However, without 
reviewing the legislative history, the 
court decides that §697.07, read in its 
entirety, does not create an absolute 
assignment of rents. 

The court states that the latter sec- 

tion of the statute: 
[O]bviously contemplates further judicial 
proceedings and requires a determination 
of “the mortgagee’s right to the rents.” Obvi- 
ously, if the mortgagee had acquired an 
ownership right in the rents upon making 
the written demand, there would be no 
further need of any proceeding or an adjudi- 
cation of the mortgagee’s right to the rents, 
and the Statute contemplates some further 
adjudication or determination of the mortga- 
gee’s right to the rents.?6 

This interpretation, which is based 
purely upon the juxtaposition of propo- 
sitions in the statute, has created confu- 
sion about lenders’ rights to the assign- 
ment of rents.?7 The legislative history 
shows, as the Mini Storage court prop- 
erly found, that the second half of 
§697.07 was enacted, and should be 
viewed, as providing interim protection 
to lenders and not as curtailing their 
rights. 


Prospective or Retroactive? 

As with any new statute, problems 
have arisen concerning whether 
§697.07 is to be retroactively applied. 
Under Florida law, a statute’s classifi- 
cation as substantive or procedural de- 
termines whether it has retroactive 
application: 
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In Florida, it is clear that in the absence 
of an’ explicit legislative expression to the 
contrary, a substantive law is to be con- 
strued as having prospective effect only. 
This rule mandates that statutes that inter- 
fere with vested rights will not be given 
retroactive effect. On the other hand, stat- 
utes which relate only to procedure or rem- 
edy are generally held applicable to all 
pending cases.?8 

Since §697.07 should be viewed as a 
substantive change in the law, it does 
not fall within any of the exceptions to 
the general rule that “in the absence 
of a clear legislative intent to the con- 
trary, a law is presumed to act prospec- 
tively only.”29 

Nonetheless, in Aloma Square, Inc. 
v. California Federal Savings & Loan 
Association, 116 Bankr. 827, 829 (M.D. 
Fla. 1990), the U.S. District Court for 
the Middle District of Florida found 
that “section 697.07 is purely a reme- 
dial or procedural statute and, there- 
fore, can be applied retrospectively.”° 
In Aloma Square, the Middle District 
affirmed a decision by its bankruptcy 
court—a court that has repeatedly 
ruled that §697.07 is a remedial law. 
For instance, in One Fourth Street, the 
bankruptcy court characterized 
§697.07 as procedural, because “rather 
than adding to a mortgagee’s substan- 
tive rights, the statute simply provides 
a less cumbersome mechanism to per- 
fect the right to the rents obtained 
from the mortgaged property.”3! If 
§697.07 is considered to create an abso- 
lute assignment of rents, as the court 
found in One Fourth Street, then it 
obviously would not effect a substan- 
tive change in Florida law, only a pro- 
cedural change. Thus, the Aloma 
Square court’s conclusion—that 
§697.07 may be applied retroactively— 
logically follows from the analysis of 
the statute in One Fourth Street. 

Conversely, the courts that disagree 
with the Middle District as to the effect 
of §697.07 also disagree as to how the 
statute is to be applied. These courts 
take the view that §697.07 does, in 
fact, change prior Florida common law 
by providing that an assignment of 
rents is absolute upon the default of 
the borrower. As the District of Minne- 
sota noted in In re Camelot Associates 
Limited Partnership, 102 Bankr. 161, 
(Bankr. D. Minn. 1989), §697.07 repre- 
sents far more than a procedural enact- 
ment; rather, it dramatically changed 
property rights in Florida, because it: 
[A]pparently does away with the prior com- 
mon-law requirement of undersecured 


status and/or insolvency as a prerequisite 
to the appointment of a receiver and the 
resultant enforcement of an assignment of 
rents. It also affects previously settled prop- 
erty rights, to the extent that it vests the 
assignee with the right to receive rents 
during the “swing” period between written 
demand and the appointment of a receiver; 
under the prior law, the assignor would 
have enjoyed those rights. It thus operates 
to change the substantive property rights 
of the parties to an assignment of rents, at 
least in the situation of an undersecured 
mortgagee who has no adequate recourse 
against other parties. As such, it is not 
merely a clarification of prior statutory or 
common law; nor does it merely establish 
or elaborate on enforcement procedure.*? 

If the statute is thus regarded as a 
substantive change in the law, it may 
not be applied retroactively. 

Retroactive application of the stat- 
ute would impermissibly impair rights 
and expectations created under instru- 
ments executed long before the stat- 
ute’s effective dates—October 1, 1987. 
Neither the statute nor the legislative 
history provides any indication that 
§697.07 is to be applied retroactively. 
Therefore, the proper view, that which 
is grounded in legislative history, is 
the conclusion that §697.07 substan- 
tively changed the law of Florida and 
should be given prospective application 
only.33 

Under this view, the date of the 
mortgage (and its assignment of rents 
clause) becomes critical. Many courts 
would conclude that, in a case involv- 
ing a mortgage dated before October 
1987, §697.07 would not govern the 
situation. However, the statute surely 
applies to all mortgages dated since 
October 1987. Accordingly, lenders that 
are now entering into mortgages with 
assignment of rents clauses should 
draft their documents to ensure that 
they comport with the language and 
provisions of §697.07. 


Conclusion 

Section 697.07 begins with a seem- 
ingly unequivocal expression of the leg- 
islature’s intent—that is, that upon 
default by the borrower, the lender 
obtains the absolute right to receive 
rents which were assigned under the 
mortgage. This simple proposition rep- 
resents a substantive change in Flor- 
ida law, and enables lenders to enforce 
assignment of rents clauses without 
the need for a foreclosure proceeding. 
Many courts have interpreted §697.07 
accordingly, and have taken the next 
logical step of giving the statute pro- 
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spective application only. But unfortu- 
nately, other courts have overlooked 
the statute’s legislative history, and 
have thus created confusion by finding 
that §697.07 does not give the lender 
an absolute right to the rents, does not 
substantively change the law, and may 
thus be retroactively applied. These 
opinions conflict with the plain word- 
ing of the statute and the intent of the 
legislature, and courts should, in the 
future, rely instead on the well- 
reasoned decisions in Mini-Storage, 
Thymewood, Camelot, and Westport- 
Sandpiper. 4 


1 This is not the first time that this 
publication has looked at Fia. Star. §697.07. 
See Kolback, Assignment of Rents Clauses— 
F.S. $697.07 Presents Unanswered Ques- 
tions, 65 Fra. B.J. 31 (May 1991). This 
article is intended to address some of the 
questions that were “unanswered” at the 
time that Ms. Kolback’s article was pre- 
pared. However, most questions about 
§697.07 have not yet been resolved, and 
probably will not be fully resolved until the 
statute has been reviewed by the Florida 
Supreme Court. 

One question raised in Jon Kane’s letter 
to the editor (July/Aug. 1991 issue) in re- 
sponse to Ms. Kolback’s article was the 
applicability of §697.07 to hotel/motel rental 
income. As Mr. Kane pointed out, recent 
Florida case law holds that hotel room 
receipts are personalty rather than rents, 
and thus not subject to §697.07. See In re 
Shore Haven Motor Inn, Inc., 124 Bankr. 
617, 618 (Bankr. S.D. Fla. 1991) (“The major- 
ity of jurisdictions, including the bankruptcy 
courts of this district, have declared hotel 
revenues to be personalty and not rents.”); 
In re Ashoka Enters., Inc., 125 Bankr. 845, 
846 (Bankr. S.D. Fla. 1991) (“The debtor’s 
revenues from hotel room sales is an ac- 
count receivable rather than rent from real 
property and . . . §697.07 does not apply.”). 


Promise Fulfilled. 


A child brings promise of joy and 
achievement into the world. 

Since 1962, St. Jude Hospital has 
worked to save children for whom 
that promise is threatened by cata- 
strophic disease. You can help — 


call 800-877-5833 to find out how. 
STJUDE CHILDREN'S 


Danny Thomas. Founder 


2 White v. Anthony Inv. Co., 119 Fla. 
108, 160 So. 881, 882 (1935). 

3 Commercial properties which are sub- 
ject to foreclosure proceedings are often not 
rented to full capacity, and thus generate 
little or no real income after operating costs. 

4 See Committee on Commerce Final 
Staff Analysis, HB 1153, at 110 (June 17, 
1987) (hereinafter cited as “Analysis”). 

5 Id. 

6 Stat. §697.07 (1989). 

7 See White, 160 So. at 882. 

8 Fa. Star. §697.07 (emphasis supplied). 

9 Compare In re One Fourth Street 
North, Ltd., 103 Bankr. 320 (Bankr. M.D. 
Fla. 1989) (later language qualifies earlier 
proposition), with In re 163rd Street Mini 
Storage, Inc., 113 Bankr. 87 (Bankr. S.D. 
Fla. 1990) (later language offers an alterna- 
tive to the first proposition). 

10 Analysis at 109. Florida specifically 
authorizes savings associations to require 
assignments of rents and to enforce them 
as security for loans granted. See Fia. Star. 
§665.0731(4) (1989). However, the refusal 
of courts to permit immediate enforcement 
of the assignment of rents resulted in mort- 
gage lenders becoming reluctant to seek 
enforcement of instruments containing such 
clauses. See Analysis at 108. 

11 Analysis at 109. 

12 See Analysis at 108 (“Section 697.07, 
Florida Statutes, is created to provide that 
any mortgage may contain an assignment 
of rents, and where such assignment is 
made it shall be absolute upon default of 
the mortgagor. The assignment shall be- 
come operative upon written demand by the 
mortgagee.”). 

13 See Analysis at 108 (“Additionally, this 
section provides. . . .”). : 

14 See Mini Storage, 113 Bankr. at 90. 

15 See In re Franklin Pembroke Venture 
II, 105 Bankr. 276, 280 (Bankr. E.D. Pa. 
1989) (discussing conflicting interpretations 
of mortgage agreement suggested by debtor 
and creditor). 

16 Fra. Stat. §697.07. 

17 Belford Trucking Co. v. Zagar, 243 
So.2d 646, 648 (Fla. 4th D.C.A. 1970). 

18 Id.; see also Murphy & Koch, The Con- 
version of Money: The Ghost of Trover Still 
Haunts the Law, 65 Fia. BJ. 53 (April 
1991). 

19 Cf. Aero Int’l. Corp. v. Florida Nat’l. 
Bank, 437 So.2d 156 (Fla. 3d D.C.A. 1983) 
(finding interest payments to be the proper 
subject of a conversion action), rev. denied, 
449 So.2d 264 (Fla. 1984). 

20 See also In re Sunrise Industrial Dev. 
Corp., 121 Bankr. 911 (Bankr. S.D. Fla. 
1990) (“Based on the Debtor’s default and 
[the mortgagee’s] compliance with the pro- 
visions of §697.07 the Assignment of Rents 
and Leases became an absolute transfer of 
the income stream to the mortgagee.”); ac- 
cord In re Thymewood Apts., Ltd., 123 
Bankr. 969, 977 (S.D. Ohio 1991) (“The 
Court finds that the language of the statute, 
its legislative history, and the weight of 
reasoned case authority compel the conclu- 
sion that §697.07 creates an ownership right 
in property rents in a mortgagee.”); In re 
Camelot Assocs. Ltd. Partnership, 102 
Bankr. 161, 165-66 (Bankr. D. Minn. 1989) 
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(finding that §697.07 substantially changes 
Florida law by making “all Florida assign- 
ments of rents into absolute transfers of the 
ongoing income stream”); Federal Home 
Loan Mortgage Corp. v. Molko, 584 So.2d 
76, (Fla. 3d D.C.A. 1991) (“[T]Jhe mortgagee 
has an absolute right to the assignment of 
rents under the mortgage based on [section 
697.07|—which, at a minimum, requires 
that Molko be ordered to deposit the rents 
from his mortgaged property into the regis- 
try of the court to pay for the over- 
due mortgage payment as requested 
below.”) 

21 See Mini Storage, 113 Bankr. at 90 
(“Upon exhaustive review of the legislative 
history, the Court concludes that the Legis- 
lature was well aware of existing law and 
intended to provide a simple, equitable and 
inexpensive procedure for mortgagees to 
enforce provisions calling for the assign- 
ment of rents.’). The Thymewood court, 
which reached the same conclusion, also 
conducted a thorough examination of the 
legislative history of §697.07. See 123 Bankr. 
at 974-75. 

22 Mini Storage, 113 Bankr. at 90. In 
agreement, the Southern District of Ohio 
observed in Thymewood: 

“The second sentence of the statute cre- 
ates a procedural mechanism by which rent 
proceeds or profits may be preserved pend- 
ing resolution of a dispute between a mort- 
gagor and mortgagee as to their respective 
rights under either the lending agreement, 
section 697.02, or both. The reason for author- 
izing a forced deposit of monies during the 
adjudicatory process is to preserve the col- 
lateral through expenditures for normal 
maintenance and operations.” 

123 Bankr. at 974. 

23 See One Fourth Street, 103 Bankr. at 
321-22; Nassau Square Assocs., Ltd. v. In- 
surance Comm’r., 579 So.2d 259, 261 (Fla. 
4th D.C.A. 1991); Oakbrooke Assocs., Ltd. 
v. Insurance Comm’r., 581 So.2d 943, 946 
(Fla. 5th D.C.A. 1991) (all agreeing that 
§697.07 is purely a remedial or procedural 
statute); accord In re Cal, Cardens Apts.. 
Ltd., 130 Bankr. 509 (Bankr. S.D. Ohio 
1991) (relying on Nassau Square and 
Oakbrooke as grounds for its disagreement 
with the Thymewood opinion from its own 
court). But see Executive Square, Ltd. v. 
Delray Executive Square, Ltd., 546 So.2d 
434 (Fla. 4th D.C.A.) (“The assignment of 
rents became absolute upon appellant’s de- 
fault and operative upon written demand 
by appellee.”), rev. denied, 554 So.2d 1167 
(Fla. 1989). 

24 Within the past year, the Middle Dis- 
trict (at least, the Tampa division) has 
indicated its continuing adherence to this 
view, particularly in relation to bankruptcy 
actions: “Any reading of the statute to cre- 
ate an absolute transfer of all interest in 
rents not only goes against the mortgage 
lien theory, but eliminates any reorganiza- 
tion by a Chapter 11 debtor. It is this 
Court’s position such an interpretation runs 
afoul of both mortgage law and bankruptcy 
policy.” In re Growers Properties No. 56 
Ltd., 117 Bankr. 1015, 1016 n.1 (Bankr. 
M.D. Fla. 1990). 

However, just recently, a difference of 
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opinion has emerged in the Middle District. 
In an opinion citing Mini Storage and Thyme- 
wood and making no reference to the Middle 
District precedent, the bankruptcy court 
(Jacksonville division) found, following de- 
fault and demand, that a debtor no longer 
has any right to the rents from its property. 
See In re Carter, 126 Bankr. 811, 813 
(Bankr. M.D. Fla. 1991) (“Under 697.07, 
[the creditor’s] written demand following 
the default effected an absolute transfer of 
the ownership of the rents from the Debtors 
to [the creditor] prior to the date of the 
petition.”). 

25 One Fourth Street, 103 Bankr. 320 
(Bankr. M.D. Fla. 1989). 

26 Td. at 321-22. The Fourth DCA echoed 
this view, saying: 

“We also agree that the plain language 
of the statute, when it “refers to ‘pending 
adjudication of the mortgagee’s rights to the 
rents, indicates that further judicial pro- 
ceedings are contemplated, which language 
would be surplusage if the statute gave the 
mortgagee an absolute right to the rent. 
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An absolute transfer would not suppose a 
deposit into the registry of the court.” 
Nassau Square, 579 So.2d at 261. 

27 The Oakbrooke and California Gar- 
dens courts claim to base their opinions, in 
part, on a recent decision from the Florida 
Supreme Court—Haven Federal Savings & 
Loan Association v. Kirian, 579 So.2d 730 
(Fla. 1991). See California Gardens, 
130 Bankr. at 509 (“Although not deciding the 
issue directly, the Florida Supreme Court 
strongly indicated that Fia. Star. §697.07 
would be interpreted merely as a remedial 
statute.”); accord Oakbrooke, 581 So.2d at 
945. However, Haven, which does not di- 
rectly address §697.07, could just as easily 
be interpreted to support the Mini Storage 
reading of the statute. 

In Haven, the Supreme Court determined 
that §702.01, as amended by HB 1153, did 
not effect a substantive change in the mort- 
gage laws as to the filing of counterclaims. 
See Nassau Square, 579 So.2d at 733. In 
reaching this conclusion, the court observed 
that the HB 1153 amendments (which in- 
clude §697.07) “were part of a comprehen- 
sive revision of laws addressing difficulties 
lenders encountered in enforcing assign- 
ment of rents provisions in mortgage 


contracts.” Because the amendment to 


§702.01 “was merely an ancillary measure 
in addressing the assignment of rents prob- 
lem,” there was no substantive change in- 
tended or effected in the law. Section 697.07, 
in contrast, can hardly be seen as merely 
an “ancillary measure.” Significantly also, 


the Florida Supreme Court, in a footnote 
citing the legislative history, spoke of the 
legislature’s goal of creating “a simple, equi- 
table, and inexpensive method by which a 
mortgage lender could enforce an assign- 
ment of rents contract.” Id. n.1. 

28 Young v. Altenhaus, 472 So.2d 1152, 
1154 (Fla. 1985) (citations omitted). 

29 In re Aloma Square, Inc., 85 Bankr. 
623, 625 (Bankr. M.D. Fla. 1988), affd., 116 
Bankr. 827 (M.D. Fla. 1990). 

30 Aloma Square, Inc. v. California Fed. 
Sav. & Loan Ass’n., 116 Bankr. 827, 829 
(M.D. Fla. 1990); accord California Gar- 
dens, 130 Bankr. at 509; Nassau Square, 579 
So.2d at 260 (“We agree with the creditor 
that the court was correct in determining 
the statute procedural or remedial and thus 
retroactive.’); Oakbrooke, 581 So.2d at 946 
(“The trial court’s retroactive application of 
section 697.07 . . . should be affirmed be- 
cause the statute does not operate to impair 
rights vested before enactment, create new 
obligations for the parties in a pre-existing 
legal relationship or impose new penalties 
on conduct which occurred before enact- 
ment.”). 

31 One Fourth Street, 103 Bankr. at 321. 

32 Camelot, 102 Bankr. at 165-66. 

33 See In re Westport-Sandpiper Assocs. 
Ltd. Partnership, 116 Bankr. 355, 357 n.2 
(Bankr. D. Conn. 1990) (“[Whhile I recognize 
that one court has held that §697.07 applies 
retrospectively, I agree with courts that 
have found that the statute applies prospec- 
tively only.”) (citations omitted). 


1400 ALFRED |. DUPONT BUILDING 
169 EAST FLAGLER STREET 
MIAMI, FLORIDA 33131 


THE LAW FIRM OF 


KELLY, BLACK, BLACK, 
BYRNE, BEASLEY & BALES, P.A. 


ANNOUNCES THAT 


LAURI WALDMAN ROSS 


HAS BECOME A NAMED PARTNER AND 
THAT HEREAFTER THE FIRM WILL BE KNOWN AS: 


KELLY, BLACK, BLACK, BYRNE, 
BEASLEY, BALES & ROSS, P.A. 


THE FIRM IS ALSO PLEASED TO ANNOUNCE THAT 
BONNIE LOSAK-J IMENEZ 


HAS JOINED THE FIRM AS A PARTNER AND THAT 


JOHN J. MALLOY 


HAS JOINED THE FIRM AS AN ASSOCIATE 


(305)358-5700 (DADE) 
(305)525-6441 (BROWARD) 
(407)659-7749 (PALM BEACH) 


THE FLORIDA BAR JOURNAL/NOVEMBER 1991 


: 
me 
* 


BUSINESS LAW 


Should Florida Adopt a Qualified 
Privilege for Self-Critical Analyses? 


ver the past two decades, 

a qualified privilege for 

self-critical analysis has 

evolved in the federal com- 
mon law. This privilege has also been 
explicitly recognized and endorsed by 
a number of states. The privilege pro- 
tects businesses, and other types of 
institutions, against disclosure of infor- 
mation generated by general investiga- 
tions during discovery processes. The 
privilege is designed to encourage con- 
fidential self-analysis and self-criticism. 
Since all privileges are statutorily cre- 
ated in Florida, this article addresses 
whether Florida should, as a matter of 
policy, adopt a qualified privilege for 
self-critical analysis. 

The privilege was first explicitly rec- 
ognized in Bredice v. Doctors Hospital, 
Inc., 250 F.R.D. 249 (D.D.C. 1970), 
affd., 479 F.2d 920 (D.C. Cir. 1973). 
In Bredice, Doctors Hospital was sued 
after a patient died there. Plaintiff 
sought in the course of civil discovery 
to compel production of the minutes 
and reports of the hospital medical 
review committee’s investigation of the 
death of the patient. The committee’s 
sole objective was the improvement of 
available care and treatment at the 
hospital based upon a thorough review, 
analysis, and evaluations of the clini- 
cal work of staff members.! The 
committee did not concern itself with 
the care of patients who were currently 
in the hospital, but rather conducted a 
retrospective review of the effective- 
ness of certain medical procedures 
which had been performed by staff 
members. The Bredice court found “over- 
whelming public interest in having 
those staff meetings held on a confiden- 
tial basis so that the flow of ideas and 
advice can continue unimpeded.”? The 
court concluded that to subject these 
discussions and deliberations to the 


Codification of the 
privilege for self- 
critical analyses can 
serve both a 
litigant’s need for 
information and a 
business’ need for 
confidentiality 


by Roy E. Fitzgerald 


discovery process, “without a showing 
of exceptional necessity,” would result 
in terminating such deliberations, thus 
harming the public interest.? Accord- 
ingly, the court concluded that the 
plaintiff was not entitled to production 
of this medical staff committee’s min- 
utes and reports. 

In the 20 years since Bredice was 
decided, federal and state courts have 
used the Bredice decision to recognize 
a qualified privilege in diverse circum- 
stances. The privilege has been applied 
in such diverse contexts so as to shield 
from discovery a university’s tenure 
review files,* a police department in- 
vestigation of a shooting,®> and an 
employer’s affirmative action reports.® 
However, the acceptance of the privi- 
lege has not been universal.” As such, 
the privilege remains emergent and 
unsettled. 

For the most part, the privilege has 
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been developed doctrinally in the fed- 
eral courts. The privilege is usually 
recognized and applied in three dis- 
tinct contexts: Confidential evaluations 
or peer reviews,® affirmative action 
compliance reports setting forth an 
employer’s affirmative action policies,? 
and the results of certain internal 
corporate investigations.!° Although 
not the hub of development, several 
state courts have also recognized the 
privilege or are quite receptive to the 
public policy reasons supporting the 
privilege.!! 

In a narrow context, Florida, too, has 
been receptive to public policy reasons 
supporting the privilege. Florida has 
been willing to preserve the confiden- 
tiality of medical reviews of patient 
care. In this limited context, Florida 
has been willing to provide civil immu- 
nity to review participants and to 
protect the product of the review.!2 
One of the stated policy reasons is the 
recognition that meaningful peer re- 
view would not be possible without a 
limited guarantee of confidentiality for 
the information and opinions elicited 
from physicians regarding the compe- 
tence of their colleagues. 

Additionally, the Third District Court 
of Appeal has explicitly endorsed and 
followed the Bredice decision on two 
occasions. !4 However, the court stopped 
short of declaring a general privilege 
for self-critical analysis. As the Third 
District Court notes in Dade County 
Med. Association v. HLIS, 372 So.2d 
117 (Fla. 3d DCA 1979): “We do not 
establish a general common law ‘privi- 
lege’ of non-disclosure of documents of 
the characters involved . . . much less 
indicate the parameters of such a privi- 
lege.”15 

Since Florida is receptive to protect- 
ing the confidentiality of medical peer 
reviews, and the primary reason is to 
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secure the flow of information, a 
broader application of the privilege 
seems inevitable and desirable. Given 
the problems inherent in an ad hoc 
case-by-case development, a codifica- 
tion of the privilege and its boundaries 
is desirable. 

As noted, the first explicit recogni- 
tion of the privilege came in Bredice. 
The court held: 

Confidentiality is essential to effective func- 
tioning of these staff meetings; and these 
meetings are essential to the continued 
improvement in the care and treatment of 
patients. Candid and conscientious evalu- 
ation of clinical practices is the sine qua 
non of adequate hospital care. To subject 
these discussions and deliberation to the 
discovery process without a showing of 
exceptional necessity would result in termi- 
nating such deliberations. Constructive 
professional criticism cannot occur in an 
atmosphere of apprehension that one doc- 
tor’s suggestion will be used as a 
denunciation of a colleague’s conduct in a 
malpractice suit. 

The purpose of these staff meetings is the 
improvement, through self analysis, of the 
efficiency of medical procedures and tech- 
niques. They are not a part of current 
patient care but are in the nature of a 
retrospective review of the effectiveness of 
certain medical procedures. The value of 
these discussions and reviews in the educa- 
tion of the doctors who participate, and the 
medical students who sit in, is undeniable. 
This value would be destroyed if the meet- 
ings and the names of those participating 
were to be open to the discovery process. 

The privilege was further refined in 
Gillman v. United States, 53 F.R.D. 
316 (S.D.N.Y. 1971). In Gillman, a suit 
brought under the Federal Torts Claim 
Act, plaintiff's decedent had committed 
suicide in a federally-controlled mental 
hospital. Plaintiff then sought produc- 
tion of the reports of a board of inquiry 
which had been set up by the director 
of the institution after the suicide of 
plaintiff's decedent. The purpose of this 
board of inquiry was to determine 
whether there was a need to take any 
disciplinary action against any of the 
staff because of the incident and 
whether steps were to be taken to 
change the medical hospital’s proce- 
dure to prevent another such suicide. 
The Gillman court agreed with Bredice 
in finding the confidentiality of the 
board of inquiry’s proceeding was es- 
sential in order to ensure candid and 
conscientious evaluation of clinical prac- 
tices, and that such constructive 
professional criticism would not occur 
in an atmosphere where it was be- 
lieved that statements made and such 
free-wheeling exchanges could later be 


used in litigation. The Gillman court 
felt, however, that no such chilling 
effect would occur if disclosure of fac- 
tual (as opposed to valuative) materials 
from the board of inquiry’s report were 
made available to the plaintiff. Accord- 
ingly, statements describing the suicide 
itself, gathered by the board of inquiry 
from hospital personnel, were allowed 
to be produced to the plaintiff. 

A number of criteria emerged from 


Bredice, Gillman, and their progenies. 
Specifically, three criteria must be met 
before the qualified privilege of critical 


self-analysis can be effectively in- 
voked:!6 


(1) The evaluative information must result 
from a critical self-analysis undertaken by 
the party to whom the information applies; 
(2) The public must have a strong interest 
in preserving the free flow of the type of 
information sought; and 

(3) The information must be of the type the 
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flow of which would be curtailed if discovery 
were allowed. 


The driving principle behind the 
privilege is a desire to protect the free 
flow of information that society values. 
Society places considerable value upon 
the self-critical efforts of an institution 
that benefits, directly or indirectly, the 
public. This principle, no matter how 
laudable, directly conflicts with the 
long-standing general rule that every 
person “has a right to every man’s 
evidence.”!? However, this latter rule 
is not without exceptions. In fact, the 
exceptions to discovery requests are 
legion and well-known. 

At a base level, the policy decision 
involves a choice between broad con- 
flicting societal factors. On the one 
hand is the policy favoring the free flow 
of information. On the other is the 
discovering party’s need for the infor- 
mation. A goodly number of policy 
reasons can be advanced on each side. 

In support, the public interest in 
self-evaluation of the nature covered 
by the privilege is beyond doubt. It is 
counterproductive to create the spectre 
that opinions expressed in frank and 


open review sessions are potential ad- 
missions against interest or admissions 
by a party opponent which may later 
be used in court. In order to preserve 
this important vehicle of self-evalu- 
ation, participating persons must be 
allowed to engage in the type of free- 
flowing exchange of ideas which can 
lead to honest reflection and consid- 
ered re-evaluation of past practices. 
Without this vehicle, self-critical stud- 
ies will not be performed, or, if 
performed, will not be candid or com- 
plete. 

In opposition, a litigant’s right to his 
opponent’s evidence is also beyond 
doubt. Any new privilege runs counter 
to the existing broad scope of discovery. 
Moreover, since much of the material 
covered by the critical self-analysis 
privilege is or might be protected either 
by attorney-client privilege or by the 
work-product doctrine, the need and 
utility for another privilege is ques- 
tionable. Finally, and perhaps most 
importantly, any new privilege will 
simply add additional delays, costs, 
and abuses by attorneys. 
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recognize that certain kinds of self- 
critical analyses are of such great 
public importance that the law should 
not discourage certain institutions from 
undertaking them, then the policy 
choice is not necessarily an all-or- 
nothing choice between opposing val- 
ues and positions. If society needs and 
truly values this type of information, 
then a compromise is possible. In satis- 
faction of the inherent conflict between 
the two sets of policy factors, a fair and 
flexible balance can, and probably 
should, be reached. A statute that sets 
forth an explicit definition of self- 
critical analysis, the nature of the 
balancing test to be applied, the bur- 
den that each party must bear, and 
other related matters would make this 
balance possible and acceptable. 

A model statute that strikes this 
balance has been advanced.!8 That 
statute reads: 


Qualified Privilege for Self-Critical Analysis 
(a) Definitions. 
(1) Business. A “business” includes a 
business, institution, association, profes- 
sion, occupation, and calling of every 
kind, whether or not conducted for profit. 
(2) Self-critical analysis. A “self-critical 
analysis” is an internal review of a major 
policy or procedure, conducted by or on 
behalf of a business’s management, and 
containing subjective evaluations concern- 
ing the policy or procedure. 
(3) Holder of the privilege. A “holder” is 
{A) the business if it exists at the time 
disclosure is sought; or (B) a successor, 
assign, trustee, or any similar representa- 
tive of the business if the business no 
longer exists at the time disclosure is 
sought. 
(b) Qualified privilege; general rule. Subject 
to subsection (c), if discovery of a self- 
critical analysis is sought by any party, the 
holder, whether or not a party, has a 
privilege to refuse to disclose, and to pre- 
vent another from disclosing, any subjective 
evaluations contained in the self-critical 
analysis. 
(c) Qualified privilege; order compelling dis- 
closure. If a claim of privilege is made 
pursuant to subsection (b), the party seek- 
ing discovery may move the court for an 
order compelling production of the self- 
critical analysis. 
(1) Ruling on motion; burden of business 
against which discovery is sought. The 
business against which discovery is sought 
shall have the burden of demonstrating 
(A) that the document satisfies the defini- 
tion of self-critical analysis set forth in 
subsection (a)(2); and (B) that the self- 
critical analysis concerns matters that 
directly serve the public interest. 
(2) Ruling on motion; burden of party 
seeking discovery. The party seeking dis- 
covery shall have the burden of 
demonstrating (A) that the information 
contained in the report is not of a type 


§ 


whose flow would be curtailed if discovery 
were allowed; and (B) that the party’s 
need for the information in preparing the 
case (substantially) outweighs the public 
benefit from non-disclosure. 
(3) Disclosure to court. Should the court 
find it necessary in order to rule on a 
motion to compel discovery pursuant to 
this subsection, it may require that the 
holder make available for in camera in- 
spection the self-critical analysis and any 
related documents sought by the adverse 
party. Disclosure to the court for this 
purpose shall not constitute a waiver of 
the privilege. 
(d) Waiver. 
(1) General rule. The privilege is waived 
to the extent that the holder voluntarily 
discloses a significant part of the self- 
critical analysis or consents to such dis- 
closure by anyone, except as necessary to 
further the goals of the investigation. 
Consent to disclosure shall be found if the 
holder acts in a manner inconsistent with 
an intention to maintain the privilege. 
(2) Voluntary disclosure to governmental 
agency. Disclosure of a self-critical analysis 
to a governmental agency pursuant to a 
voluntary program of disclosure shall not 
constitute a waiver of the privilege with 
respect to other persons or other govern- 
mental agencies unless the holder, by con- 
duct or otherwise, manifests an intent not 
to maintain the privilege. (Voluntary disclo- 
sure of a self-critical analysis to any 
governmental agency pursuant to a volun- 
tary program of disclosure shall constitute 
a waiver of the privilege.) 
(e) Exception: crime of fraud. There is no 
privilege pursuant to this rule if the busi- 
ness undertakes the self-critical analysis in 
furtherance of an illegal or fraudulent activ- 


If carefully crafted and applied, a 


AUTHOR 


codification of the privilege for self- 
critical analysis can serve both a liti- 
gant’s need for information and a busi- 
ness’ need to conduct its most sensitive 
internal investigations in an atmos- 
phere of confidentiality. Most cases to 
date have attempted to balance these 
needs. Thus, it may be in Florida’s 
interest to codify the privilege for self- 
critical analyses to assure that the 
balance does not tip too sharply in 
either direction. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Revocable Trusts— 
The Case for Statutory Reforms 


he use of the revocable inter 

vivos trust, commonly re- 

ferred to as a “living trust,” 

as the primary dispositive 
instrument in the estate plan, and as 
an alternative to the orderly admini- 
stration of a decedent’s affairs under 
the jurisdiction of the probate court, 
has proliferated over the past decade. 
Notwithstanding the very efficient, ex- 
peditious, and relatively inexpensive 
administrative process promulgated un- 
der Florida’s probate code, the living 
trust has become the financial tool of 
choice to avoid the perceived expense, 
delay, tax cost, and related horrors of 
“probate.” The role of the living trust 
as an alternative planning vehicle has 
been enhanced by F.S. §689.075 which, 
in contrast to the common law of trusts, 
recognizes the legal validity of a trust 
even though the grantor retains a) 
equitable title; b) legal title; c) the 
power to revoke or amend; d) the power 
to appoint income and principal; e) the 
power to withdraw; and f) the power 
to control the trustee. Thus, under 
current Florida law, the attributes of 
ownership of property titled in the gran- 
tor’s name individually or in the 
grantor’s name as trustee are virtually 
identical during the grantor’s lifetime. 
However, in Estate of Katz, 528 So.2d 
422 (Fla. 4th DCA 1988), the court 
recognized inter vivos trusts as a sepa- 
rate legal entity distinct from wills and 
“a legislative way of reducing the as- 
sets that are subject to administration.” 
Katz dealt with the issue of whether 
the then-existing mortmain provisions 
of F.S. §732.803 (since repealed as un- 
constitutional) applied to inter vivos 
trusts. That statute provided, in part, 
that if a testator dies leaving lineal 
descendants or a spouse and his will 
devises a part of his estate to charity 
or for charitable purposes, the devise 


The confusion in 
this state arises 
from F.S. $733.707 
which provides the 
personal 
representative shall 
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by Jerome L. Wolf 


may be voided if the testator dies 
within six months of executing the will. 
The court held that where a statute 
has a plain meaning, the courts should 
not disregard the plain meaning. Thus, 
since a trust is not a will, the restric- 
tive provisions of F.S. §732.803 
applicable to wills did not apply to 
charitable dispositions contained in an 
agreement of trust executed within six 
months of the grantor’s death. 

The implications of Katz are enor- 
mous since, theretofore, most practitio- 
ners casually assumed that, for the 
most part, the provisions of the probate 
code were equally applicable to the 
disposition of trust assets upon the 
grantor’s death. Katz forced practitio- 
ners to recognize that the living trust, 
as a legal entity, was without a firm 
foundation of statutory or case law as 
to its construction or administration. 
Consequently, the legal rights and li- 
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abilities attached to a particular asset 
could be diametrically opposite depend- 
ing upon whether that asset was titled 
in the grantor’s name individually and 
subject to probate administration, or 
titled in the grantor’s name as trustee 
and passing as part of the testamen- 
tary substitute. 

The Trust Law Committee of the 
Real Property, Probate and Trust Law 
Section recognized that the living trust 
would continue to be promoted and 
accepted as a viable alternative to the 
probate process and, therefore, em- 
barked upon a series of projects to 
formulate a statutory legal foundation 
for its existence. The purpose of each 
project was to coordinate and assimi- 
late the trust concept into our existing 
body of law in order to mitigate the 
current confusion and diversity that 
exists between the testamentary dispo- 
sition of property through a will as 
compared to a living trust. Thus, the 
committee addressed: 1) The incorpora- 
tion of living trusts into the construc- 
tion and interpretation of certain statu- 
torily defined terms and principals; 2) 
the applicability of the homestead pro- 
visions of the Florida Constitution to 
living trusts; 3) the effect the grantor’s 
control over the living trust has or 
should have with respect to creditors; 
4) the applicability of the elective share 
to living trusts; and 5) other miscella- 
neous considerations to make the liv- 
ing trust a more efficient and flexible 
estate planning vehicle. This article 
discusses the committee’s recommen- 
dations on the first three of these top- 
ics. 


Project I—Construction Issues 
The case of Estate of Katz was signifi- 
cant in that the court resolved the 
age-old conflict between the principle 
that a statute may be construed ac- 


id 


| 

| 
= 

| 
3 
2 q 
fi 
q 
q 


cording to the legislative purpose or 
intent, and the plain meaning rule, 
and held that a revocable trust is not 
in and of itself a testamentary disposi- 
tion nor a part of a will by virtue of its 
being incorporated by reference. Such 
being the case, it is clear that much of 
our statutory law that involves con- 
struction, interpretation, and admini- 
stration of wills is not necessarily 
applicable to trusts. 

The courts consistently take the po- 
sition that the plain meaning rule 
should govern the construction of the 
statutes and, therefore, if the legisla- 
tive intent is other than that set forth 
within the statute, the statute should 
be changed. Since that action is not 
within the purview and jurisdiction of 
the courts, the committee’s prelimi- 
nary project was to modify our statutes 
to incorporate such changes. Estate of 
Katz, 528 So.2d 422; Kelley v. Hill, 481 
So.2d 1311, (Fla. 2d DCA, 1986). Ac- 
cordingly, the committee proposes the 
adoption of a new Part VI to Ch. 737, 
entitled “Rules of Construction,’ as 
follows: 


PART VI 
RULES OF CONSTRUCTION 


737.601 Rules of Construction; General Pro- 
visions 

The intention of the grantor as expressed 
in the trust controls the legal effect of the 
dispositions therein made. The rules of con- 
struction as expressed in this part shall 
apply unless a contrary intention is indi- 
cated by the terms of the trust. 


737.602 Change in Securities; Accessions; 
Nonademption 

1)A gift of specific securities (rather than 
their equivalent value) shall entitle the 
beneficiary only to: 

a) As much of the gifted securities as 
is a part of the trust estate at the time of 
the occurrence of the event entitling the 
beneficiary to distribution. 

b) Any additional or other securities of 
the same issuer held by the trust estate 
because of action initiated by the issuer, 
excluding any acquired by exercise of pur- 
chase options. 

c) Securities of another issuer held by 
the trust estate as a result of a merger, 
consolidation, reorganization, or other simi- 
lar action initiated by the original issuer. 


737.603 Construction of Generic Terms 

Adopted persons and persons born out of 
wedlock are included in class gift terminol- 
ogy and terms of relationship, in accordance 
with rules for determining relationships for 
purposes of intestate succession. 


737.604 Gifts to be Per Stirpes 

Unless the trust instrument provides oth- 
erwise, all class gifts shall be per stirpes. 
737.605 Killer Not Entitled to Receive Prop- 
erty or Other Benefits by Reason of Victim’s 


Death 

A beneficiary of a trust who unlawfully 
kills the grantor or another person upon 
whose death such beneficiary’s interest de- 
pends, shall not be entitled to any trust 
interest dependent upon the victim’s death; 
and such interest shall devolve as though 
the killer had predeceased the victim. 


737.607 Costs and Attorney’s Fees 

In all actions challenging the proper exer- 
cise of a trustee’s powers, the Court shall 
award taxable costs as in chancery actions, 
including attorney’s fees. 


Project Il—Clarification of 
Constitutional Restriction on 
Testamentary Disposition 
of the Homestead 

As provided by the Florida Constitu- 
tion (art. X, §4(c)), the homestead shall 
not be subject to devise if the owner is 
survived by a spouse or minor child, 
except that the homestead may be de- 
vised to the owner’s spouse if there is 
no minor child (F.S. §732.4015). “Home- 
stead” is defined by the Florida 
Constitution as “property owned by a 
natural person upon which .. . is the 
residence of the owner or his family.” 
(Florida Constitution, art. X, §4(a)(1)). 
A “devise,” when used as a noun, means 
a testamentary disposition of real or 


A BETTER WAY. 


personal property and, when used as a 
verb, means to dispose of real or per- 
sonal property by will (F.S. 
§731.201(a)(8)) (emphasis added). The 
Supreme Court of Florida in Johns v. 
Bowden, 68 Fla. 32, 66 So. 155 (Fla. 
1914), held that the status of a home- 
stead which the constitution imposes 
upon property under certain circum- 
stances does not change the nature of 
the estate in the property. If an at- 
tempt at conveyance of homestead real 
estate is, in legal and practical effect 
and operation, a will, it may be nonef- 
fective when the owner of the home- 
stead leaves a wife or minor child. 
Because of the retention of the entire 
beneficial interest in the grantor dur- 
ing his life, a revocable trust, in 
practical effect, is in the nature of a 
testamentary disposition of property 
alleged to be a homestead, and a testa- 
mentary disposition of homestead 
property is forbidden by law when the 
testator leaves a wife or child. The 
Estate of Johnson, 397 So.2d 970 (Fla. 
4th DCA 1981), held that F.S. 


§689.075(1), which recognizes the va- 
lidity of trusts, cannot be interpreted 
to avoid the effect of the Supreme 
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Court decision in Johns v. Bowden. As 
in the Johns case, the court held that 
where the settlor retains all equitable 
right, title, possession, and interest in 
property until his death, F.S. §689.075 
cannot be deemed authority to dispose 
of homestead property that is prohib- 
ited by the constitution. 

Accordingly, the committee proposes 
that the case law established in Johns 
v. Bowden, Estate of Johnson, and its 
progeny be codified, and F.S. §732.4015 
be amended by adding the following 
paragraph (2) thereto: 


732.4015 Devise of Homestead 
(1) 
(2) For purposes of paragraph (1): 

(a) The term “owner” includes the set- 
tlor of a trust evidenced by a written 
instrument in existence at the time of the 
settlor’s death pursuant to which the settlor 
retained the right either alone or in con- 
junction with any other person to amend or 
revoke at any time before his death. 

(b) The term “devise” includes a disposi- 
tion by trust of that portion of the trust res 
which, if titled in the name of the settlor of 
such trust would be the settlor’s homestead. 


Project II|l—The Rights of a 
Grantor’s Creditors to Reach 
His Trust 

Most states provide clearly-defined 
rights of creditors against a probate 
estate. For example, Florida has a spe- 
cific period of time during which a 
probate creditor’s claim must be filed 
or be forever barred (F.S. §733.702). 
Assets held in a revocable trust at 
death do not require probate admini- 
stration. If there is no probate 
administration, the creditor procedures 
applicable to probate generally do not 
apply. 

In the absence of a statute, courts 
have often taken the view that the 
mere fact that a grantor has a power 
to revoke a trust does not subject him 
to a duty to his creditors, to do so for 
their benefit, nor does it make him the 
owner of the property so that creditors 
can treat it as his property. 

However, the common law recognizes 
that no man can live in luxury and in 
debt at the same time; and in 1911 the 
Florida Supreme Court ruled that 
when one has an interest in property 
that he can convey or assign, that 
interest, whether legal or equitable, is 
liable for the payment of his debts. 
Croom v. Ocala Plumbing & Electric 
Co., 57 So. 243 (Fla. 1911). 

Similarly, the Restatement (Second) 


of Trusts, §156(2), states: “Where a 
person creates for his benefit a trust 
for support or a discretionary trust, his 
transferee or creditors can reach the 
maximum amount which the trustee 
under the terms of the trust can pay 
to him or apply.” 

New York and a number of other 
jurisdictions have enacted statutes 
which give creditors specific rights in 
property transferred to a revocable 
trust. NY Estates, Powers and Trusts 
Law (EPTL) §10-10.6. Similarly, EPTL 
§7-3.1 provides that a disposition in 
trust for the use of the creator is void 
as against existing or future creditors 
of the creator. 

The confusion in this state as to 
whether the creditors of a deceased 
grantor can reach the assets of his 
living trust arises from the fact that 
F.S. §733.707 provides that the per- 
sonal representative shall pay the 
expenses of the administration and ob- 
ligations of the estate in a prescribed 
order, and, if the estate is insufficient 
to pay all of the next succeeding class, 
the creditor’s latter class shall be paid 
ratably in proportion to the respective 
claims. Under F.S. §731.201(12), the 
term “estate” is defined as “property 
of a decedent that is the subject of 
administration.” Thus, if the “estate” 
is insufficient to pay all claims and 
obligations, the last class of creditors 
are only satisfied pro rata, even if there 
is a fully-funded trust in existence. 
Arguably, therefore, Florida statutory 
law creates an obstacle to a grantor’s 
creditors which was not contemplated 
by the Restatement (Second) of Trusts. 

The cases of Yoakley v. Raese, 448 
So.2d 632 (Fla. 4th DCA 1984), and 
Guidrey v. Pinellas Central Bank and 
Trust Co., 310 So.2d 386 (Fla. 2d DCA 
1975), have been relied upon for the 
proposition that where there are con- 
flicting trust, will, and statutory 
directions for the payment of estate 
taxes and costs of administration, the 
statute mandates that the residuary 
estate be liable for payment and, if 
insufficient, the shortage be provided 
and paid from estate property in the 
statutory order, despite establishment 
of a trust and provision therein that 
taxes and expenses be paid out of the 
trust principal should the residuary 
estate be insufficient. 

In view of the committee’s overall 
objective to provide consistency in the 
administration of decedent’s estates, 
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regardless of whether the administra- 
tion is conducted through a living trust 
or will, and in furtherance of the law 
of this state as construed by the Flor- 
ida Supreme Court, the committee 
recommends modifications to various 
existing statutes to clarify that assets 
in a revocable trust are subject to the 
expenses of administration and credi- 
tors’ claims, if probate assets are 
insufficient to satisfy all such expenses 
and claims, as in the following pro- 
posed §733.707(3). The personal 
representative of a decedent’s probate 
estate, to the extent the decedent’s 
probate assets are insufficient to sat- 
isfy administration expenses and 
creditors’ claims, should be authorized 
to recover on behalf of probate estate 
creditors’ assets in a revocable trust 
created by the decedent; and the trus- 
tee of such trust should be authorized 
to contribute assets to satisfy such 
insufficiency. 

The committee is keenly aware of the 
practical problems imposed upon a trus- 
tee who must delay distribution of the 
trust assets until all creditors’ claims 
have been presented and ultimately 
resolved, and the constitutional safe- 
guards imposed upon estate fiduciaries 
to ensure adequate notice to all poten- 
tial creditors (see Tulsa Professional 
Collection Services v. Pope, 485 U.S. 
478 (1988)). Furthermore, the commit- 
tee is reluctant to impose any obliga- 
tion upon a trustee to institute even 
an informal or summary probate pro- 
ceeding. 

Accordingly, the committee proposes 
that the probate estate’s right of recov- 
ery, and/or the trust’s duty of contribu- 
tion, exists only when the trustee of 
the trust is made a party to the probate 
proceeding and is granted a right to 
challenge any claim, or in the event 
there is no probate proceeding, person- 
ally fulfills the notice requirements of 
F.S. §733.702. 


733.707 Order of Payment of Expenses and 
Obligations 

(1) 

(2) 

(3) A disposition in trust for the use and 
benefit of the settlor of such trust to the 
extent the settlor of the trust has at his 
death the unrestricted right to revoke the 
trust and reinvest principal in himself, is 
subject to the expenses of the administra- 
tion of the settlor’s probate estate and the 
enforceable and timely filed claims of the 
settlor’s creditors to the extent the settlor’s 
assets subject to probate administration are 
insufficient for their satisfaction. 
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(i) For purposes of subsection (3), all 
trust, custodial accounts, annuities, insur- 
ance contracts, monies, assets or interests 
established as part of, and all payments 
from, either a Keogh (HR-10), retirement 
or other plan established by a corporation, 
which is qualified under section 401 of the 
United States Internal Revenue Code of 
1986, as amended, shall not be considered 
a disposition in trust for the use and benefit 
of the settlor, even though the settlor is (A) 
a self-employed individual, (B) a partner of 
the entity sponsoring the Keogh (HR-10) 
plan, or (C) a shareholder of the corporation 
sponsoring the retirement or other plan. 

(ii) All trusts, custodial accounts, an- 
nuities, insurance contracts, monies, assets, 
or interests described in the preceding sub- 
section (i) shall be conclusively presumed 
to be spendthrift trusts under the law of the 
state of Florida for all purposes, including, 
but not limited to, all cases arising under 
or related to a case arising under sections 
one hundred one to thirteen hundred thirty 
of title eleven of the United States Bank- 
ruptcy Code, as amended. 

(iii) This section shall not impair any 
rights an individual has under a qualified 
domestic relations order as that term is 
defined in section 414(p) of the United States 
Internal Revenue Code of 1986, as amended. 

(iv) Additions to an asset described in 
the preceding subsection (i) shall not be 
exempt from application to the satisfaction 
of a money judgment if (A) made after the 
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date that is ninety days before the interposi- 
tion of the claim on which such judgment 
was entered, or (B) deemed to be fraudulent 
conveyances under the debtor and creditor 
law. 

(v) For purposes of subsection (3), prop- 
erty held or received by a trust to the extent 
that said property would not have been 
subject to claims against the settlor’s estate 
if they had been paid directly to a trust 
created under the settlor’s will or other than 
to the settlor’s estate, or assets received 
from any trust other than a trust described 
in subsection (3), shall not be deemed assets 
of the trust available for the payment of the 
expenses of administration and obligations 
of the settlor’s estate. 

737.3056 Trustee’s Duty to Pay Expenses 
and Obligations of Settlor’s Estate 

A trustee of a trust described in §733.707(3) 
upon whom a copy of the notice of admini- 
stration has been served or who has other- 
wise complied with the publication and no- 
tice requirements of §733.212 shall have a 
duty to pay over to the personal represen- 
tative of a settlor’s estate such amounts 
from time to time as the personal represen- 
tative shall certify in writing to the trustee 
as required to pay the expenses of the 
administration of the settlor’s probate es- 
tate and enforceable and timely filed claims 
of the settlor’s creditors. All such payments 
made by a trustee shall be charged as an 
expense of the trust without apportionment 
to anyone and without seeking contribution 
from anyone and the interest of all benefici- 
aries of such trust shall be subject to the 
provisions of this subsection; provided, how- 
ever, that such payments shall be made 
exclusively out of assets or property or the 
proceeds thereof which are included in the 
settlor’s gross estate for federal estate tax 
purposes. 


To ensure jurisdiction of the trust 
and access by the trustee to relief in 
probate proceedings, the committee has 
also suggested modifications to F.S. 
§733.607(b) (to authorize the personal 
representative to seek payment from 
the trust if the probate estate is insuffi- 
cient to pay claims), F.S. §733.212 (to 
require service of the notice of admini- 
stration on the trustee), and FS. 
§731.201 (to provide that the trustee 
is an interested person in proceedings 
affecting administration expenses or 
creditors’ claims). 


Conclusion 

The proposed legislation is an at- 
tempt to bring the statutory frame- 
work for revocable trusts current with 
developing case law and responds to 
the increasing popularity of the trust 
as an estate planning vehicle. If the 
proposals become law, they will assist 
practitioners in both the drafting of 
trust documents and the orderly ad- 
ministration of trusts.0 


THE FLORIDA BAR JOURNAL/NOVEMBER 1991 


Note: 


The proposed trust legislation discussed 
in Mr. Wolf’s article reflects the 
recommendations of the Trust Law Com- 
mittee of the Real Property, Probate and 
Trust Law Section of The Florida Bar. 
The proposals were considered by the 
executive council of the section at its 
September, 1991, meeting and sent back 
to committee for additional work. The 
executive council acknowledged the need 
for legislation in this area and it is likely 
that a package will be presented to the 
1993 legislative session. 


$$ 


SAVE 50% 


ON 


LAW BOOKS 


Call National Law Resource, 
America’s largest law book dealer. 
We absolutely, positively 
guarantee to save you money on 
all Federal, national, regional and 
state sets. 


‘Huge inventories. All sets are up to 
date, and in excellent condition. 
Your satisfaction guaranteed. 


Want to sell books? Call us. We 
buy more books than anyone. Best 
prices, free boxes, and we pay for 
shipping. 


Need shelving? Call National Law, 
America’s law library experts for all 
your shelving needs, including 
Space Savers mobile shelving. Top 
quality. Low prices. 


FREE QUOTES 
NO OBLIGATION 


(800) 279-7799 


NATIONAL LAW 
RESOURCE, INC.™ 


America’s largest law book dealer 


We guarantee to save you money. 


955538 


39 


TAX LAW NOTES 


Planning for GRITS, GRATS and 
GRUTS Under New Chapter 14 


he enactment of Ch. 14 as 

part of the Omnibus Budget 

Reconciliation Act of 1990! 

has significantly altered the 
framework under which tax planners 
can attempt to shift a disproportionate 
share of the appreciation of an asset 
to a younger generation (the “estate 
freeze”). Ch. 14 contains many new 
rules relating to corporate and partner- 
ship recapitalizations, buy-sell agree- 
ments and the use of voting and 
distribution rights in the corporate 
area. This article will focus on the 
impact of Ch. 14 on a traditional estate 
freeze technique, the grantor retained 
income trust (“GRIT”) and its newly 
created brethren, the grantor retained 
annuity trust (““GRAT”), and grantor 
retained unitrust (“GRUT”). 


Pre-Chapter 14 GRITS 

In establishing a GRIT, the grantor 
transfers property expected to appreci- 
ate in value to an irrevocable trust 
retaining the right to the income for a 
period of years. Upon the expiration of 
the income term, the trust assets are 
either distributed or held in further 
trust for the remaindermen, typically 
younger generation family members. 
For gift tax purposes, the value of the 
transferred property is reduced by the 
actuarial value of the retained income 
interest based in accordance with ta- 
bles published by the Internal Revenue 
Service.2 The longer the income term 
retained by the grantor, the lower the 
value of the taxable gift of the remain- 
der interest. In addition, many pre-Ch. 
14 GRITS reserved the right to have 
the trust property distributed to the 
grantor’s estate (or made subject to a 
power of appointment under his will) 
in the event he died prior to the expira- 
tion of the income term. Such rever- 
sionary interest further reduced the 
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value of the remainder interest. The 
effectiveness of the pre-Ch. 14 GRIT 
as a freezing technique was dependent 
upon the grantor’s outliving the re- 
tained income term. 

When the grantor outlived the term, 
all post-transfer appreciation in the 
value of the trust’s assets escaped trans- 
fer taxation. If, however, the grantor 
died during the income term, the strat- 
egy failed, since the then value of the 
trust’s assets was includible in the 
grantor’s gross estate.? In order to 
hedge against the grantor’s premature 
death, many advisors suggested fund- 
ing more than a single GRIT with 
staggered income terms, although the 
GRITS having a shorter term would 
increase the grantor’s gift tax cost or 
use of his unified credit. 

The usefulness of the pre-Ch. 14 
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GRIT was curtailed by the enactment 
of former §2036(c),4 which limited the 
term of the retained income interest 
to no more than 10 years and the value 
of any retained reversionary interest 
to not more than 25 percent of the 
value of the grantor’s income interest. 


General Rules Regarding 
Transfers in Trust 

Ch. 14 was enacted to replace the 

controversial §2036(c). Its purpose is 
not to block all presection 2036(c) freez- 
ing techniques. Instead, its emphasis 
is on the gift tax value of transfers of 
property subject to retained interests 
by the grantor. Section 2702 is the 
operative provision in Ch. 14 pertain- 
ing to the valuation of transfers of 
interests in trusts. Paragraph (1) of 
subsection (a) states: 
Solely for purposes of determining whether 
a transfer of an interest in trust to (or for 
the benefit of) a member of the transferor’s 
family is a gift (and the value of such 
transfer), the value of any interest in such 
trust retained by the transferor or any 
applicable family member (as defined in 
section 2701(e)(2)) shall be determined in 
paragraph (2). 

Paragraph (2) provides that the 
value of any interest other than a 
“qualified interest” is treated as zero. 
The term “qualified interest” is defined 
as 1) any interest which consists of the 
right to receive fixed amounts payable 
not less frequently than annually; 2) 
any interest which consists of the right 
to receive amounts which are payable 
not less frequently than annually and 
are a fixed percentage of the fair mar- 
ket value of the property in the trust 
(determined annually); and 3) any non- 
contingent remainder interest if all of 
the other interests in the trust consist 
of interests described in paragraph (1) 
or (2).5 Thus, the traditional pre-Ch. 
14 GRIT under which the grantor sim- 


4 


a 
+ Ay, 
q 
q 
id 
% 
q 
EX 
et 
. 
2 
3 
| 


ply retained the right to the income 
from the trust does not constitute a 
qualified interest and, therefore, does 
not reduce the value of the taxable gift. 

Example 1. Dad transfers property 
to an irrevocable trust retaining the 
right to receive all trust income for a 
period of 15 years. Upon termination 
of the income term, the trust property 
is to be paid to Son. If, however, Dad 
dies prior to the expiration of the re- 
tained income term, the trust property 
reverts to his estate. Neither the re- 
tained income interest nor the rever- 
sionary interest constitute “qualified 
interests” and, therefore, the gift tax 
value of the property transferred to the 
trust is the entire fair market value of 
the trust. 

The term “member of the transferor’s 
family” is defined as a class composed 
of the transferor’s A) spouse, B) any 
ancestor or descendant of the trans- 
feror or the transferor’s spouse, C) any 
brother or sister of the transferor or 
D) any spouse of anyone described in 
B) or C).§ The term “applicable family 
member” is defined as the transferor’s 
spouse, an ancestor of the transferor 
or transferor’s spouse, and the spouse 
of any such ancestor.’ 

Three exceptions are provided from 
the general rule of §2702. First, a trans- 
fer to a person who is not a member of 
the transferor’s family is by definition 
exempted from the operation of Ch. 14. 
Thus, a transferor who desires to bene- 
fit nieces and nephews as remainder- 
men can retain a nonqualified income 
interest and still have that interest 
valued for gift tax purposes under nor- 
mal valuation rules rather than at 
zero. Second, any transfer that would 
not be treated as a completed gift for 
gift tax purposes is not subject to Ch. 
14.8 This exception would, therefore, 
exempt the typical inter vivos trust 
over which the grantor retains the 
right to alter, amend or revoke the 
trust.9 

Finally, there is exempted “an inter- 
est in trust all the property in which 
consists of a residence to be used as a 
personal residence by persons holding 
term interests in such trust.”!0 


GRATS and GRUTS 

GRATS and GRUTS are the statu- 
tory variations of the GRIT under Ch. 
14. Although newly created, these 
trusts are conceptually similar to the 
familiar charitable remainder annuity 


and unitrusts, and the legislative his- 
tory of Ch. 14 confirms this analogy.!! 
Under a GRAT, the grantor must re- 
tain the right to receive, at least 
annually, either a stated dollar amount 
or a fixed fraction or percentage of the 
initial fair market value of the prop- 
erty transferred to the trust.!? In 
addition to the annuity interest, the 
grantor or an applicable family mem- 
ber may receive trust income in excess 
of the amount required to pay the 
annuity amount, although this “excess” 
income is not taken into account in 
valuing the qualified annuity interest 
for gift tax purposes.!3 With a GRUT, 
the grantor must retain the right to 
receive, at least annually, payment of 
a fixed percentage of the fair market 
value of the trust assets, determined 
annually.!4 As is the case with a GRAT, 
the grantor may retain the right to 
receive trust income in excess of the 
amount required to satisfy the unitrust 
payment, but the value of such interest 
is not taken into consideration in deter- 
mining the gift tax value of the unitrust 
interest.15 


GRATS and GRUTS along with 
GRITS are subject to the grantor trust 
rules for income tax purposes. There- 
fore, to the extent the grantor retains 
certain proscribed rights over income 
or principal, income, losses, deductions, 
and credits of the trust are attributable 
to the grantor and are includible on his 
personal income tax return. Two of the 
more relevant retained interests that 
affect GRATS and GRUTS are the right 
to receive current or accumulated in- 
come, and the right to receive a 
reversion of the trust assets if the 
value of such reversionary interest ex- 
ceeds five percent of the value of the 
trust assets as of the inception of the 
trust.!© Because the income of a GRAT 
or GRUT not actually distributed to 
the grantor in a given year may be 
distributed to him in the future (i.e., 
in a year in which the annuity or 
unitrust amount exceeds fiduciary ac- 
counting income for that year), both 
the income distributed and the income 
accumulated would be taxed to the 
grantor.'? In addition, since the 
amount of the annuity or unitrust in- 
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terest required to be paid by the trust 
may exceed the fiduciary accounting 
income of the trust, the grantor has in 
effect retained a reversionary principal 
interest in the trust which, if it exceeds 
five percent of the value of the princi- 
pal, will result in inclusion of the 
income attributable to the principal.!® 

Although GRATS and GRUTS share 
certain characteristics, they each can 
produce differing transfer tax results 
depending on the anticipated income 
and appreciation of the transferred prop- 
erty. A GRUT will normally produce a 
smaller gift on creation than a GRAT 
because the amounts distributed to the 
grantor are usually less than the as- 
sumed rate of return under the tax 
tables. The income in excess of the 
amount required to be distributed is 
included in subsequent years’ valu- 
ation which increases the unitrust 
amount, thereby reducing the value of 
the remainder. Ultimately, however, a 
GRAT will yield greater tax savings if 
the property appreciates, since the an- 
nuity amount remains constant 
throughout the income term. As long 
as the appreciation is not needed to 
satisfy the annuity and the grantor 
survives the income term, the appre- 
ciation will not be included in the gran- 
tor’s gross estate. 

One issue that is not addressed in 
the proposed regulations, and for which 
resolution may have to be found in the 


charitable split interest rules, is the 
amount to be included in the grantor’s 
gross estate in the event the grantor 
does not survive the retained income 
term. The Service has ruled that the 
amount includible in the grantor’s 
gross estate with respect to a charita- 
ble remainder trust is the portion of 
the trust property necessary to gener- 
ate the annuity or unitrust interest.!9 
Accordingly, based on the §7520 rate 
in effect at the grantor’s death and the 
value of the trust property at that time, 
something less than full inclusion may 
be appropriate. 


Personal Residence Exception 

As an exception to the qualified in- 
terest requirement, a grantor may trans- 
fer a personal residence to a trust and 
retain the right to the use the resi- 
dence for a specific term or until his 
death, if that occurs earlier. The value 
of the possessory interest retained by 
the grantor is reduced from the fair 
market value of the residence in deter- 
mining the amount of the taxable gift. 
The proposed regulations define “per- 
sonal residence” to include either the 
grantor’s principal residence, one addi- 
tional residence or an undivided frac- 
tional interest in either.2° The grantor 
need only occupy the second residence 
for at least the greater of 14 days or 
10 percent of the days the residence is 
rented in order for it to qualify as a 


_ Gift Subscriptions Are Available | 


A subscription to The Florida Bar Journal makes an 
excellent gift for your law clerk or law student. A 
one-year subscription costs $25 and includes 10 
monthly issues plus the directory. Gift subscriptions 
are acknowledged to the recipient with a letter from 
the editorial offices. To order a subscription, send a 
check for $25 to The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee, Florida 32399-2300. 


42 THE FLORIDA BAR JOURNAL/NOVEMBER 1991 


personal residence.2! Furthermore, a 
portion of the residence may be used 
for other than residential purposes (i.e., 
home office) without a loss of personal 
residence status.?2 

Example 2. Doctor uses several 
rooms in his personal residence as his 
medical office. Doctor also owns a vaca- 
tion condominium which he rents for 
approximately nine months each year. 
He and his family occupy the condo- 
minium for the balance of the year. 
Doctor transfers both residences to sepa- 
rate irrevocable trusts. Both trusts qual- 
ify as personal residence trusts and, 
therefore, the value of each residence 
is reduced by the value of the Doctor’s 
retained possessory interest for federal 
gift tax purposes. 

The proposed regulations impose a 
number of specific governing instru- 
ment requirements on GRITS that con- 
tain personal residences. A “personal 
residence trust” must contain a prohi- 
bition on holding any asset other than 
one residence to be used as a personal 
residence by the term holder.?3 This 
stringent requirement is loosened if a 
“qualified personal residence trust” is 
utilized. The proposed regulations pro- 
vide that a qualified personal residence 
trust may contain, in addition to one 
residence, cash, but not in excess of the 
amount required A) for payment of 
trust expenses (including mortgage pay- 
ments) incurred or reasonably expected 
to be incurred within the next three 
months; B) for improvements to the 
residence to be paid within three 
months; and C) on creation of the trust 
for purchase of a personal residence 
within the next three months, and at 
any other time, for the purchase of a 
personal residence within the next 
three months provided the trustee has 
previously entered into a contract to 
purchase the personal residence.24 In 
addition, the trust may retain cash 
proceeds from the sale of the personal 
residence (including the income there- 
from) for a period not to exceed two 
years from the date of the sale, if the 
trustee intends to use the proceeds 
within that period to purchase another 
personal residence. Likewise, proceeds 
of insurance paid to the trust as a 
result of damage to or destruction of 
the personal residence may be held for 
up to two years if the trustee intends 
to use the proceeds for the repair or 
replacement of the personal resi- 
dence.?5 
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The governing instrument creating 
a qualified personal residence trust 
must require that, if the residence 
ceases to be a personal residence of the 
grantor, the trust must terminate and 
all trust property be distributed to the 
grantor.26 As a permitted exception, 
however, the governing instrument 
may allow the qualified personal resi- 
dence trust to be converted into a 
GRAT in the event the residence held 
by the trust ceases to be the personal 
residence of the term holder.2’ If such 
a conversion takes place, the amount 
of the annuity to be paid by the GRAT 
is determined by dividing the original 
value of the retained interest by an 
annuity factor computed using a rate 
determined under §7520 as of the origi- 
nal transfer date and for the original 
term of the term holder’s interest.28 
As is the case with GRATS and 
GRUTS, a GRIT used to hold a per- 
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sonal residence is subject to the gran- 
tor trust rules, which result in the 
grantor being treated as the owner of 
the trust property for income tax pur- 
poses. The significance of ownership of 
the trust from the grantor’s standpoint 
is his ability to deduct mortgage inter- 
est and real estate taxes, and to take 
advantage of other tax benefits associ- 
ated with ownership of a personal resi- 
dence. For example, while personal in- 
terest is generally nondeductible for 
income tax purposes, an exception is 
made for “qualified residence inter- 
est.”29 Because the grantor of a GRIT 
is treated as the owner of the trust, 
mortgage interest paid by him with 
respect to the residence held by the 
trust would be qualified residence in- 
terest and, therefore, deductible by the 
grantor. Similarly, the one-time 
$125,000 exclusion of gain from the 
sale of a personal residence under §121, 
and the tax-free rollover treatment avail- 
able for a principal residence under 
§1034, would be available to the gran- 
tor if he is treated as the owner of the 
trust property.°° 


Conclusion 

Although the enactment of Ch. 14 
has dramatically altered the envi- 
ronment in which tax planners can 
attempt to shift potential appreciation 
in assets to younger generation benefi- 
ciaries, planning opportunities can still 
be found through the use of grantor 
trusts under the new rules. 9 
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11 Joint Committee on Taxation Staff de- 
scription of federal transfer tax conse- 
quences of estate freezes. 

12 §2702(b)(1). 

13 Prop. Reg. §25.2702-3(b)(1)(iii). 

14 §2702(b)(2). 
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CRIMINAL LAW 


Must DUI Suspects Be Advised That 
Refusal to Take Field Sobriety Tests 
Is Admissible at Trial?’ 


his column will argue that 
it is fundamentally unfair 
and, therefore, legally im- 
permissible to use a DUI 
defendant’s refusal to submit to field 
sobriety tests as evidence of guilt, un- 
less the defendant was initially 
provided with a reasonable basis for 
not refusing. In the authors’ opinion, 
justice requires that a defendant have 
a substantial rational motivation to 
consent when asked to submit to any 
tests, such as field sobriety tests, which 
may potentially result in evidence of 
guilt, where it is contemplated that 
refusal to submit may itself be admit- 
ted to prove culpability. This is a 
principle, not always articulated, which 
is generally accepted by the U.S. Su- 
preme Court, the Florida appellate 
courts, and by the trial courts who 
bear the responsibility for ensuring 
fairness and justice in the day-to-day 
conduct of DUI prosecutions. 
Discussions of the legal status of 
field sobriety tests often become en- 
meshed in fourth and fifth amendment 
inquiries of questionable applicability. 
Fortunately, however, Justice O’Con- 
nor, in authoring what is considered a 
leading fifth amendment opinion on 
the subject of field sobriety test refus- 
als,? provided the basis for making an 
“end run” around a fourth and fifth 
amendment analytical morass which 
has been anything but enlightening. 
By turning her attention to substan- 
tive due process concerns,? Justice 
O’Connor was able to fashion more 
efficient analytical tools with which to 
assess arguments for and against the 
admissibility of refusals in various fact 
situations. These tools were further 
refined in subsequent U.S. Supreme 
Court cases which will also be dis- 
cussed. 
In South Dakota v. Neville, 459 US. 


Justice requires that 
a defendant have a 
substantial rational 
motivation to 
consent when asked 
to submit to field 
sobriety tests 


by Chris Elledge and 
Victor J. Pellegrino 


553 (1983), the U.S. Supreme Court 
ratified the principle that in order for 
a refusal to be admissible, there must 
have been some meaningful negative 
consequence, known to the defendant, 
which would result from not submit- 
ting. The specific question in Neville 
was whether the arresting officers were 
required by due process considerations 
to advise a DUI suspect of all the 
adverse consequences of refusing to 
submit to a chemical test. Neville is 
usually discussed in a fifth amendment 
self-incrimination context: The issue 
in that context is whether the conse- 
quences of refusing to allow the police 
to gather evidence are so severe as to 
violate the constitutional guarantee 
against self-incrimination. The Neville 
Court, however, also showed concern 
for the “fundamental fairness” vel non 
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of using a refusal as evidence of guilt.4 
Writing for the majority, Justice O’Con- 
nor noted that the officers did not 
specifically warn Neville that the re- 
sults of the test could be admitted as 
evidence of his guilt. They did warn 
him that he could lose his driving 
privilege for a year as a consequence 
of not taking the chemical test. Justice 
O’Connor ruled against the defendant 
in Neville: 

[W]e think it unrealistic to say that the 
warnings given here implicitly assure a 
suspect that no consequences other than 
those mentioned will occur. Importantly, 
the warning that he could lose his driver’s 
license made it clear that refusing the test 
was not a “safe harbor,’ free of adverse 
consequences. 

Neville, 459 U.S. at 555, 556. 

The significance of her ruling, how- 
ever, lies in its sensitivity to the 
fairness issue which underlies all con- 
troversies regarding the admissibility 
of a defendant’s refusal to cooperate in 
the state’s attempt to amass evidence 
of guilt. 

A major focus of Justice O’Connor’s 
was the evidentiary value of a suspect’s 
refusal to submit to a test in a given 
set of circumstances. For a refusal to 
have any probative value, it must occur 
in a particular context. That is, unless 
the refusal can be said to involve some 
cost or penalty of which the suspect/ 
defendant is aware, it cannot be in- 
ferred that whatever evidence the 
refusal might prevent the police from 
acquiring has any value to him. Unless 
the refusal is meant to protect some- 
thing of greater importance than the 
penalty for refusing, it lacks probative 
significance, i.e., it is logically irrele- 
vant to the issue before the court. 
Under Neville, the only way that a 
defendant’s refusal is admissible is if 
he has been informed of a painful or 
inconvenient consequence of resisting. 
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Absent some cost which will be im- 
posed in the event that the tests are 
refused, a defendant’s refusal is cogni- 
tively vacuous, i.e., it is irrelevant, 
and, therefore, inadmissible as evi- 
dence. 

Another U.S. Supreme Court deci- 
sion which is important for the 
development of rules of admissibility 
in refusal cases is United States v. 
Hale, 422 U.S. 171 (1975), an appeal 
from a robbery conviction. According 
to the Supreme Court in Hale, post- 
Miranda silence may not be used on 
cross-examination for impeachment pur- 
poses due to the inherent danger of 
prejudice. The Court’s opinion, deliv- 
ered by Justice Marshall,*> promulgated 
some general evidentiary precepts 
which have proven useful to state 
courts in their efforts to fashion guide- 
lines for the admissibility of evidence 
of a defendant’s refusal to submit to 
field sobriety tests. Justice Marshall 
contended that not only is evidence of 
silence on the part of an arrestee not 
especially probative of his credibility 
as a witness, but that its admission 
introduces a significant potential for 


UCC Record Services 


(800) 822-5436 


CORPORATE INFORMATION 
¢ Corporate Search 
Certificate of Good Standing 
Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 
* Qualifying Foreign Corporations 
¢ Registered Agent Service 
Corporate Kits 
Reinstatements 


prejudice on the part of the trier of fact. 
What is there, after all, to ensure that 
the jury will not assign an inordinate 
weight to the silence of a suspect 
caught up in a confusing and harrow- 
ing situation? Justice Marshall con- 
cluded that “permitting the defendant 
to explain the reasons for his silence 
is unlikely to overcome the strong nega- 
tive inference that the jury is likely to 
draw from the fact that the defendant 
remained silent at the time of his ar- 
rest.” Hale, 422 U.S. at 181. 

This same reasoning applies to re- 
fusal cases. Not unlike the suspect who 
chooses to remain silent when ques- 
tioned, thereby depriving the prosecu- 
tor of statements which might be used 
against him, the refusing defendant 
opts not to participate in field sobriety 
tests over which he has little control. 
This is hardly an irrational position for 
an arrestee to take. After all, the re- 
sults of the tests will be evaluated by 
the suspect’s accuser,® who will ulti- 
mately decide whether to use them 
against him. Once his refusal to coop- 
erate is admitted into evidence, he can 
explain it away no more credibly than 
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Justice Marshall’s hypothetical suspect 
could explain away his silence in the 
face of questioning by the police. 


Florida Appellate Courts’ 
Thinking on Refusals 

The leading Florida appellate deci- 
sion construing Neville and Hale is 
Herring v. State, 501 So.2d 19 (Fla. 3d 
DCA 1986). A murder suspect was 
asked to submit to a hand swab test for 
gunshot residue, but was not told that 
he was required by law to submit to 
the test. Nor was he informed that his 
refusal could or would be used against 
him at trial. The trial court admitted 
testimony that he refused to have his 
hands swabbed and he was ultimately 
convicted of second degree murder. 

On appeal, the Third District Court 
of Appeal initiated its analysis by dis- 
tinguishing the Second District’s 
opinion in State v. Esperti, 220 So.2d 
416 (Fla. 2d DCA 1969), which 
stemmed from an appeal from a convic- 
tion which was also based on refusal 
to submit to a gunshot residue test. 
The defendant in Esperti, after having 
been informed that the test was com- 
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pulsory, sat on his hands, wiped them 
with a handkerchief and later, after 
discovering that tobacco could invali- 
date the test results, attempted to rub 
cigarette ashes on them. The court 
approved the admission of the refusal, 
reasoning that the defendant’s actions 
were consistent with no other explana- 
tion than knowledge of guilt. The court 
indicated, in obiter dictum, that if the 
defendant had been told that he could 
refuse, admission of the refusal would 
have been reversible error. Esperti, 220 
So.2d at 419. 

The Herring court noted that unlike 
the situation in Esperti, defendant Her- 
ring had not been informed that he 
must take the hand swab test. The 
court employed the Esperti dictum in 
arriving at its conclusion: “[A]s the 
Esperti court significantly noted, the 
defendant there had been told that he 
had no right to refuse the test; how- 
ever, according to the court, had the 
defendant been told he could refuse, it 
would be ‘unfair’ to admit evidence of 
his refusal.” The Third District associ- 
ated the unfairness to which it referred 
with the situation in which a defen- 
dant “is told of no consequences which 
would attach” to the refusal and who 
consequently decides to “disengage him- 
self from further interaction with the 
police” or simply “not to volunteer to 
do anything he is not compelled to do.” 
Herring, 501 So.2d at 20. The court 
showed little deference to the conten- 
tion that there is a meaningful 
distinction between situations in which 
a defendant/suspect is specifically told 
that a refusal carries no adverse conse- 
quences, and those in which no 
mention of such consequences is made, 
one way or the other: “The failure to 
communicate to Herring that the test 
was compulsory carried with it, we 
think, the implicit suggestion that the 
test was permissive and that he thus 
had a right to refuse.” Herring, 501 
So.2d at 21. 


A Substantive Due 
Process Approach 

In an important footnote,’ Herring 
cites Wainwright v. Greenfield, 474 
U.S. 284 (1986), which grew out of a 
case originating in the Sarasota County 
Circuit Court. Greenfield is genuinely 
important for Florida courts because 
it provides the conceptual basis for 
deciding precisely what rights are at 
stake when a refusal to take field sobri- 


Greenfield provides 
the conceptual basis 
for deciding 
precisely what 
rights are at stake 
when a refusal to 
take field sobriety 
tests is admitted 
into evidence 


ety tests is admitted into evidence. 
Prior to Greenfield, the debate had 
been primarily between those who 
thought that a fourth amendment 
search and seizure issue was involved 
and those who thought that it was a 
self-incrimination issue.’ Regarding re- 
fusals to complete field sobriety tests, 
the prosecution’s position might well 
be that evidence of refusal is admissi- 
ble under the fourth amendment 
because the initial stop was a “Terry 
stop,” so-called because it was vali- 
dated in Terry v. Ohio, 392 U.S. 1 
(1968). The state typically argues that 
within the context of such a stop, the 
motorist loses some of his search and 
seizure protections and in support, by 
analogy, may cite Berkemer v. McCarty, 
468 U.S. 420 (1984), which held that 
Miranda warnings are not necessarily 
required on the occasion of a Terry 
stop. Turning to a specific fifth amend- 
ment argument, the prosecution will 
likely invoke the per curiam decision 
in Pennsylvania v. Bruder, 488 U.S. 9 
(1988), for the proposition that ordi- 
nary traffic stops do not amount to 
custodial situations for Miranda pur- 
poses. The Greenfield Court, by 
contrast, echoing Justice O’Connor’s 
concern for “fundamental fairness” ex- 
pressed in Neville,? to a large extent 
turned its back on fifth amendment 
concerns and brought the issue 
squarely within the ambit of the due 
process clause of the 14th amendment. 

Greenfield was a sexual battery case 
in which the defendant exercised his 
Miranda right to remain silent in re- 
sponse to police questioning. He 
ultimately pleaded not guilty by reason 
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of insanity, was convicted, and ap- 
pealed based on the prosecutor’s 
argument to the jury that silence after 
a Miranda warning is evidence of san- 
ity. The Second District Court of 
Appeal affirmed,'° and reaffirmed on 
remand from the Florida Supreme 
Court.'!! The defendant petitioned for 
habeas corpus relief in the federal court 
system and the 11th Circuit Court of 
Appeals eventually ordered a new 
trial.!2 On certiorari, the U.S. Supreme 
Court affirmed the 11th Circuit. Green- 
field, 474 U.S. 284. 

The Greenfield majority opinion, 
authored by Justice Stevens, charts 
no new substantive legal ground. Ana- 
lytically, however, it expands the 
frontiers of the law. The opinion distin- 
guishes Neville as being a fifth 
amendment case, yet ratifies Justice 
O’Connor’s fundamental fairness con- 
siderations, emphasizing “the funda- 
mental unfairness of implicitly assur- 
ing a suspect that his silence will not 
be used against him and then using his 
silence to impeach an explanation sub- 
sequently offered at trial.” Greenfield, 
474 U.S. at 292. The opinion also relies 
on Doyle v. Ohio, 426 U.S. 610 (1976), 
which stands for the proposition that 
it is fundamentally unfair to impeach 
defendants/witnesses by asking them 
why they failed, at the time of their 
arrest, to tell the frame-up story which 
they alleged at trial. 

In oral argument, the Florida attor- 

ney general tried to distinguish Doyle 
by alluding to the difference between 
silence as evidence of sanity and si- 
lence as proof of guilt. Greenfield, 474 
U.S. at 292-293. Upon that distinction 
rested the attorney general’s assertion 
that due process was not at issue in 
Greenfield. In its rejection of the puta- 
tive distinction, Justice Stevens’ 
opinion provides the analytical frame- 
work which will permit Florida courts 
to accord relief to defendants who re- 
fuse to take tests when they have no 
reason to submit to them, on 14th 
amendment grounds. 
We find no warrant for the claimed distinc- 
tion in the reasoning of Doyle and of 
subsequent cases. The point of the Doyle 
holding is that it is fundamentally unfair 
to promise an arrested person that his si- 
lence will not be used against him and 
thereafter to breach that promise by using 
the silence to impeach his trial testimony. 

Justice Stevens went on to conclude 
that it is just as unfair for the state to 
break its promise by using a defen- 
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dant’s exercise of his right to remain 
silent to compromise his insanity de- 
fense. In both situations, he wrote, the 
state gives warnings in order to protect 
constitutional rights and, by doing so, 
promises that those rights may be 
freely exercised. “In both situations, 
the State then seeks to make use of the 
defendant’s exercise of those rights in 
obtaining his conviction. The implicit 
promise, the breach, and the conse- 
quent penalty are identical in both 
situations.” Greenfield, 474 U.S. at 293. 
In the typical refusal case with which 
this article is concerned, the state im- 
plicitly promises that the suspect will 
not be penalized for exercising the op- 
tion that is offered to him, i.e., that of 
not submitting to field sobriety tests. 
It does this by asking him if he wants 
to volunteer to submit. Is it not “funda- 
mentally unfair” for the state to 
subsequently break its promise? This 
is what too often happens in DUI prose- 
cutions, just as it happened in different 
contexts in Doyle and Greenfield. Pre- 
cisely as in Doyle and Greenfield, the 
state seeks to use the refusing defen- 
dant’s exercise of his rights to obtain 
a conviction. Those two cases are factu- 
ally distinguishable from the refusal 
situation (and they are distinguishable 
from each other), primarily because 
they both involve postarrest Miranda 
warnings. The fact, however, that they 
were decided on 14th amendment due 
process grounds, rather than in fifth 
amendment self-incrimination terms, 
makes their holdings broad enough to 
apply to the subject of this article. 


Substantive Due Process 
and the Trial Courts 

The courts which preside over DUI 
prosecutions regularly rely on the hold- 
ing in Herring, 501 So.2d 19, previously 
discussed. Whether a suspect is asked 
to submit to a gunshot residue test or 
to field sobriety tests, his refusal should 
be admitted into evidence only if he is 
told that the tests are compulsory, or 
that his refusal will be used against 
him. In State v. Oakley, 29 Fla. Supp. 
2d 97 (Fla. Broward Cty. Ct. 1988), the 
defendant permitted field sobriety tests 
to be administered at the scene of the 
stop but refused to repeat them at the 
police station. The officers did not tell 
him that retaking the tests was man- 
datory or that his refusal would be 
used against him at trial. In granting 
a defense motion to exclude a video 


depicting the refusal, Judge LeBow 
approved the Herring court’s conclu- 
sion that the defendant’s refusal to 
have his hands swabbed was inadmis- 
sible: “There, as here, the defendant 
was not told that he was required by 
law to take this test or that his refusal 
to do so could be used against him in 
some way.’ Id. at 99. 

In State v. Rogers, 36 Fla. Supp. 2d 
81 (Fla. 13th Cir. Ct. 1989),!3 the ap- 
pellate division of the circuit court of 
the 13th Judicial Circuit reviewed a 
county court order and opinion which 
ruled that postarrest field sobriety tests 
are not compulsory in nature. The ef- 
fect of this ruling, had it stood and 
been accepted by appellate courts, 
would be to obfuscate the notice re- 
quirements which must be met by an 
officer who has arrested a DUI suspect 
and asked him to submit to the tests. 

The appellate division found that the 
county court’s order constituted an im- 
permissible deviation from the essen- 
tial requirements of law. The appellate 
division relied on Neville, 495 U.S. at 
555, 556, and cases discussed in that 
opinion, to conclude that field sobriety 


tests are compulsory in Florida. It also 
noted that the issue had previously 
been addressed by the Second District 
Court of Appeal and by the Florida 
Supreme Court: 
{If a State can force a person to submit to 
a chemical test for intoxication there is no 
impediment to a State forcing an individual 
to submit to field sobriety tests, assuming 
the existence of probable cause. Indeed, the 
Court in State v. Liefert, 247 So.2d 18 (Fla. 
2d DCA 1971), so held when it ruled that if 
a law enforcement officer has probable cause 
to believe an individual has operated a 
motor vehicle while under the influence of 
alcoholic beverages, the officer can require 
that individual to take part in physical 
sobriety tests. Accord, Macias v. State, 515 
So.2d 206 (Fla. 1987). 
36 Fla. Supp. 2d at 86.'4 

It is not clear how the police might 
actually compel an unwilling suspect 
to take field sobriety tests, if the term 
“compulsory” is given its literal mean- 
ing. The typical defendant’s complaint 
is that he was not informed that refus- 
ing the tests would be used against 
him, so that he would have a “substan- 
tial motivation” to cooperate (to put it 
in Herring terms). That is all that the 
officer is required to do. As the Hillsbor- 
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ough County Court stated in State v. 
Holcomb, 39 Fla. Supp. 2d 220 (Fla. 
Hillsborough Cty. Ct. 1990), although 
it is not realistic to require the police 
to utter the “magic” word “compul- 
sory,’ the mandatory nature of the 
field sobriety tests must be communi- 
cated to the suspect. One way to effect 
this end would be by warning him 
“that his refusal to perform the tests 
could later be used against him in a 
Court of law.” Id. at 222. 

What the Hillsborough County Court 
deemed sufficient under Herring is pre- 
cisely what many refusing defendants 
do not receive. Not surprisingly, the 
suppression or exclusion of field sobri- 
ety test refusals has become relatively 
routine at the trial and circuit appel- 
late court levels. Courts are properly 
allowing themselves to be persuaded 
by the inherent reasonableness of the 
Herring rationale. See State v. Salg, 
Case No. CRC 87 0 7766 CFANO (Fla. 
6th Cir. Ct. 1988); Andrik v. State, 
Case No. 88-13111 (Hillsborough Cty. 
Ct. 1991); State v. Fry, Case No. CTC 
86-59780/81NMASP-F (Fla. Pinellas 
Cty. Ct. 1987), wherein the court ex- 
pressed the following thoughts con- 
cerning the applicability of the Herring 
decision to cases in the Second District: 


The decision in Herring v. State, 501 So.2d 
19 (Fla. 3d DCA 1986), compels the grant- 
ing of the defendant’s motion. The Second 
District Court of Appeal has never rendered 
an opinion which is inconsistent with that 
holding. In Chapman v. Pinellas County, 
423 So.2d 578 (Fla. 2d DCA 1982), the 
Court held that under such circumstances 
trial judges are obligated to adhere to the 
decisions of other district courts. That prin- 
ciple standing alone requires that the 
defendant’s Motion in Limine be granted. 
Furthermore, the reasoning in Herring is 
sound and consistent with related decisions 
of the Second District Court of Appeal. 


The Herring decision sets forth the 
principles which may be used as a 
reliable guide for the review of cases 
involving refusing defendants. The de- 
cision has been analyzed in due process 
terms. Whether or not the due process 
argument is accepted, the refusing de- 
fendants who comprise the focus of this 
article should be accorded relief under 
Herring since that opinion, whatever 
its constitutional pedigree, is the con- 
trolling law on the issue at hand. 


Conclusion 

This article posited the fundamental 
unfairness and illegality of using a 
DUI defendant’s refusal to submit to a 


field sobriety test as evidence of his 
guilt where he was not first provided 
with a substantial motivation to take 
the test. The argument eschewed, as 
much as possible, the fourth and fifth 
amendment analyses which too often 
represent little more than a conceptual 
quagmire which renders the attain- 
ment of a clear apprehension of the 
legal status of refusing to submit to 
field sobriety tests difficult at best. An 
exposition of the ideas expressed by 
Justice O’Connor in Neville, as devel- 
oped further by Justice Stevens in 
Greenfield, was opted for instead. The 
manner in which the due process con- 
siderations outlined by the U.S. 
Supreme Court have fared with Flor- 
ida trial and appellate tribunals was 
also examined. The authors hope that 
a substantive due process approach to 
refusing DUI defendants will enable 
attorneys and jurists to arrive at more 
enlightened positions in this important 
area of criminal law.9 


1 The due process clauses of the fifth and 
14th amendments are essentially indistin- 
guishable, as are those embodied in the 
state constitutions, e.g., Art. 1, §9, of Flor- 
ida’s Declaretion of Rights. Consequently, 
it is not always clear which provision is 
being invoked when a federal judge refers 
to the “due process” which must be accorded 
a criminal defendant. Often, as in this dis- 
cussion, it makes little if any difference 
whether therright stems from the fifth amend- 
ment (as incorporated through the 14th 
amendment), directly from the 14th or from 
the state constitution. Generally, this arti- 
cle’s references to the fifth amendment will 
address its self-incrimination provisions, 
and its references to the 14th amendment 
will address substantive due process. State 
law due process guarantees will not be 
specifically discussed. 

2 South Dakota v. Neville, 459 U.S. 553 
(1983). 

3 Please see note 1. 

4 Neville’s importance for the Florida 
cases discussed in this article lies in its 
influence on the development of due process 
arguments. Neville, 459 U.S. at 565. 

5 Chief Justice Burger and Justices 
Douglas and White concurred in the judg- 
ment; Justice Blackmun concurred in the 
result. 

§ T.e., the State of Florida, acting in- 
itially through its agent, the police officer. 

7 Herring v. State, 501 So.2d 19, at 21, 
22 (Fla. 3d D.C.A. 1986), note 4. 

8 The fourth amendment issues are ably 
set forth and addressed in Delaware v. 
Prouse, 440 U.S. 648 (1979), and in State 
v. Simons, 549 So.2d 785 (Fla. 2d D.C.A. 
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1989). The Neville opinion is usually dis- 
cussed in a fifth amendment context, 
although it is a major point of this article 
that Justice O’Connor’s opinion provides a 
basis for a persuasive 14th amendment due 
process analysis. 

9 See note 2. 

10 Greenfield v. State, 337 So.2d 1021 
(Fla. 2d D.C.A. 1976). 

11 Greenfield v. State, 364 So.2d 885 
(Fla. 1976). 

12 Greenfield v. Wainwright, 741 F.2d 
329 (11th Cir. 1984). 

13 Second Order and Opinion, starting 
on p. 84. 

14 Liefert is distinguishable from the typi- 
cal refusing defendant’s case in that 
defendant Liefert submitted to the tests 
after being told that they were compulsory. 
Macias is distinguishable in that the tests 
were required by the judge during trial. 
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LOCAL GOVERNMENT LAW 


Preventive Law: Keeping 
Local Governments Out of Trouble 


reventive law, as a field of 

law, has been evolving in 

the past four decades as a 

way to minimize legal risks 
and maximize legal opportunities to a 
client’s benefit. Preventive law can 
best be described as a proactive ap- 
proach to the practice of law while 
litigation, on the other hand, is a 
reactive one that can be avoided by 
addressing potential legal problems 
before they occur. 

One of the innovative strategies pre- 
sented for implementation by govern- 
ments at the Governor’s Conference 
on Local Government in the 1990’s was 
one of reducing liability from lawsuits 
by developing training programs to 
ensure that government employees are 
aware of constitutional constraints on 
governmental conduct.! Indeed, it was 
noted that multimillion dollar judg- 
ments under §1983? have made many 
government officials “aware, albeit too 
late, that the ‘ounce of prevention’ 
cliché is quite true?” 

Unfortunately, the resolution of dis- 
putes by lawsuits in the public arena 
can be just as costly a proposition as 
litigation in the corporate sector. While 
the corporate sector has taken the lead 
in establishing preventive law pro- 
grams, such programs can also be 
valuable in the public sector. 


The History of Preventive Law 

Preventive law was first defined as 
“a branch of law that endeavors to 
minimize the risk of litigation or to 
secure more certainty as to legal rights 
and duties”;4 in other words, reducing 
or avoiding possible litigation, and maxi- 
mizing legal rights.5 Many lawyers 
unknowingly use preventive law con- 
cepts in their everyday practice but, for 
the most part, are unaware of what the 
practice of preventive law consists of 


The law profession 
is in a position to 
build goodwill 
between lawyers 
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educating them on 
preventive law 
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and its various techniques. 

Professor Louis M. Brown began 
actively writing and lecturing on the 
subject in 1950.° In a 1953 article in 
the American Bar Association Journal, 
Professor Brown stated: “We of the Bar 
are charged with knowledge of the law 
and where that knowledge is publicly 
important we should make it known 
to the public.””? He asserted that with 
a little encouragement, the law profes- 
sion could build tremendous goodwill 
between its lawyers and the general 
public by educating them on the bene- 
fits of preventive law, in the same 
manner as the medical profession edu- 
cates the public on the benefits of 
preventive medicine.® 

The National Center for Preventive 
Law at the University of Denver, which 
was founded in 1986 by Louis Brown 
and Edward A. Dauer,? is becoming “a 


THE FLORIDA BAR JOURNAL/NOVEMBER 1991 


‘switchboard’ through which informa- 
tion is exchanged as well as a resource 
center for material on preventive 
law ... .”!0 With the creation of the 
National Center for Preventive Law 
as a centralized base for preventive law 
issues, those members of the Bar who 
are interested in preventive, as well 
as curative, law!! will now have a place 
to turn for ideas for implementing 
programs that have demonstrated suc- 
cess in the past. 

To date, few governmental entities 
have embarked on preventive law pro- 
grams. In a report of The Proceedings 
of the First Annual Conference on Pre- 
ventive Law,'2 the Maryland attorney 
general’s office program and its success 
were discussed. When an audit was 
conducted by that office revealing the 
continued confinement of 300 mentally 
retarded patients who had been 
wrongly confined prior to the “due 
process revolution,;”!3 immediate steps 
were taken to rectify the situation. 
When a class action suit was filed, the 
attorney general was able to file an 
answer describing the “preventive law 
exercise: the state’s identification of 
the problem, its proposed solutions, 
and the significant progress that it had 
made in the implementation of its own 
remedial plan.”!4 After reviewing the 
answer and proposed remedial plan, 
the judge, acting on his own motion, 
dismissed the complaint and praised 
the government’s response to the prob- 
lem, conveying the message that the 
“practice of preventive law can be 
pragmatic, as well as the right thing 
to do.”15 


Establishing a Program 

A comprehensive public sector pre- 
ventive law program should consist of 
an approach utilizing two techniques: 
1) An educational and training 
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program aimed at two levels, one for 
government clients, including public 
officials and employees, and the other 
for the public in general, the ultimate 
user of government services; and 2) a 
legal compliance review audit. The 
educational program can be designed 
to include seminars, educational news- 
letters, and videotape presentations, 
as well as workshops and lectures, 
highlighting areas of concern both from 
a client’s point of view and from a legal 
standpoint. The goal of the educational 
portion of the preventive law program 
is to create and enhance the employees’ 
knowledge and instill greater confi- 
dence in employees who are entrusted 
with making decisions which may re- 
sult in legal conflict. Another aspect of 
a public sector program is the creation 
of an educational program aimed at the 
public in general. Citizens’ programs 
can be developed to create a commu- 
nity awareness in general in an area 
such as consumer law. 

The second technique, the legal audit, 
is simply a “periodic review of a client’s 
affairs with the purpose of looking at 
potential legal problems” conducted 
apart from any particular litigation.!® 


An audit focuses on locating areas 
where patterns of activity might create 
risks of legal difficulties which would 
otherwise not be apparent until an 
actual problem arose.!? 

The audit begins with extracting 
facts and eliciting what regulations, 
statutes, common law, and constitu- 
tional mandates the client encounters 
on a day-to-day basis. Knowing the 
facts is crucial, since preventive law is 
a means “to prevent the argument by 
manipulating the facts which could 
give rise to it, not manipulating the 
law that applies to it.”!® Through an 
audit, the lawyer determines what his 
or her clients are doing, what they are 
going to do, and how to change policies 
in order to correct or avoid any possible 
wrongdoing. 

With some modification, a preven- 
tive law program, consisting of educa- 
tional training programs and legal com- 
pliance review audits, can be tailored 
to meet the needs of a governmental 
entity. The initial questions to be an- 
swered by a public sector client are the 
same as those questions which need to 
be answered by the private sector 
client: “Where are or could we encoun- 
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ter difficulties?” “What can we do about 
them?” 

In 1989, Broward County, Florida, 
inaugurated a preventive law training 
program to increase the awareness of 
county employees who regularly en- 
counter situations which may result 
in litigation.!9 While these employees 
are trained to the highest standards 
for their respective job duties, many 
are untrained in the law and are 
inexperienced in handling matters that 
may lead to adverse legal consequences 
and potential financial loss to Broward 
County from untimely admissions or 
actions in a litigation setting. The costs 
of implementing this program are mini- 
mal and the program, which was insti- 
tuted in July 1989, has resulted in an 
increase in knowledge and awareness 
on the part of county employees in 
their field of employment. The most 
recent addition to the program is the 
development of videotapes on areas of 
law dealing with consumer issues and 
the court system. 

The educational training portion of 
the program included presentations 
on existing laws and ordinances, dis- 
cussed areas of the employees’ work 
which might lead to litigious situ- 
ations, and provided guidance on is- 
sues designed to minimize the risk of 
loss. Clients who have attended semi- 
nars report a greater level of confi- 
dence among employees involved in 
matters which might result in litiga- 
tion and an earlier recognition of legal 
problems. 

Attorneys were assigned to partici- 
pate in one of the major topics which 
included environmental law, employ- 
ment torts, finance, collections, AIDS, 
public records and sunshine law, traf- 
fic accidents, and construction law. 
Each attorney prepared written semi- 
nar materials and visual aids, if appro- 
priate, and included examples easily 
understood by county employees. In 
addition, private attorneys and law 
firms specializing in an area of practice 
were invited to speak at some of these 
seminars at no cost to the county, 
thereby providing the viewpoint and 
expertise of private interests. Attor- 
neys were assigned the ongoing re- 
sponsibility to maintain an awareness 
of changes in the area and to be 
available to clients who might have 
additional and/or specific questions re- 
garding the subjects. 

Another aspect of the educational 
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program included the development and 
publication of a quarterly client news- 
letter entitled Legally Speaking.?° This 
newsletter regularly includes articles 
on the major topics included in the 
preventive law program and is distrib- 
uted to all clients including county 
commissioners, county administration, 
the commission auditor, and the de- 
partment and division directors. 

The second phase in developing Brow- 
ard County’s preventive law program 
was the implementation of the legal 
compliance review program.?! This 
“audit” technique for preventive law 
seeks to identify any problem in ad- 
vance and allow for corrective action 
to divert and avoid the consequences 
of a problem. 


Legal Issues in Implementation 

Several legal issues, including the 
attorney-client privilege, work-product 
exemption, public records laws, and 
government-in-the-sunshine laws, 
should be considered in the implemen- 
tation of a public sector preventive law 
program. There are major distinctions 
in those areas between the implemen- 
tation of corporate preventive law pro- 
grams and public sector programs, and 
applicable federal, state, and local laws 
must be consulted prior to drafting the 
parameters of a preventive law program. 

A leading case for guidance in corpo- 
rate preventive law is Upjohn Co. v. 
United States, 449 U.S. 383 (1981), in 
which the Supreme Court held that 
communications between the corpora- 
tion’s employees and the general coun- 
sel which were evidenced both by the 
responses to questionnaires prepared 
by the general counsel as part of an 
internal investigation, and by notes 
taken by the general counsel during 
interviews with the recipients of the 
questionnaire and other company offi- 
cers and employees, were protected by 
the attorney-client privilege. 

The Court also held that the work- 
product doctrine first enumerated in 
Hickman v. Taylor, 329 U.S. 495 (1947), 
would protect the work product of the 
corporation’s general counsel, includ- 
ing notes and memoranda based on the 
oral statements of employees inter- 
viewed by the attorney to the extent 
allowed under the Federal Rules of 
Civil Procedure. 

In a public context, the rules are 
oftentimes different and government 
counsel must carefully examine local 


law in designing a preventive law 
program. Florida, for example, is known 
for its open government law and has 
enacted laws dealing with public re- 
cords? and open official meetings “in 
the sunshine.”23 Florida courts have 
liberally interpreted these statutes in 
both the area of attorney-client privi- 
lege and work product.?4 

F.S. §119.07 was amended in 1984 
to provide for a limited attorney work- 
product exemption: 


(n) A public record which was prepared 
by an agency attorney . . . or prepared at 
the attorney’s express direction, which re- 
flects a mental impression, conclusion, liti- 
gation strategy or legal theory of the attor- 
ney or the agency, and which was prepared 
exclusively for . . . imminent civil or crimi- 
nal litigation or imminent adversarial ad- 
ministrative proceedings, is exempt. . . .7° 


For the most part, public sector 
preventive law programs will not be 
sheltered under the work product um- 
brella. 

Another hurdle which must be over- 
come by a public sector preventive law 
program is the lack of attorney-client 
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privilege between a public entity and 
its attorney. Under the government-in- 
the-sunshine law, all meetings, whether 
formal or informal, at which any ac- 
tions are taken or any recommenda- 
tions are made are considered public 
meetings and open to the general pub- 
lic.26 Accordingly, these important dis- 
tinctions must be taken into account 
when developing a public sector pre- 
ventive law program. 


Establishing a Program 

Many bar journals and law review 
articles, in addition to those cited in 
this article, have been written relating 
to private sector preventive law pro- 
grams and legal audits.27 Many of 
these programs and audits can be 
modified to fit the public sector client. 

An essential source of current infor- 
mation on preventive law is the Pre- 
ventive Law Reporter,?® which is pub- 
lished quarterly by the National Cen- 
ter for Preventive Law, and is the only 
publication totally devoted to preventive 
law issues. The center also maintains 
a bibliography of preventive law mate- 
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rials. In addition, conferences are held 
annually and are attended by lawyers 
from all over the United States who 
are interested in the philosophy and 
implementation of preventive law.?9 


Conclusion 

Preventive law concepts and tech- 
niques have been in existence in the 
private sector for several decades. Be- 
cause of the expenditure of vast 
amounts of time and money on litiga- 
tion and the enormous backlog of cases 
in the judicial system, the need for 
“preventive-lawyering” techniques is 
more crucial than ever, both in the 
private sector and the public sector. 
The law profession is in a position to 
build tremendous goodwill between its 
lawyers and their clients by educating 
them on the benefits of preventive law 
and by demonstrating that lawyers are 
not there just to get them out of 
trouble, but to keep them out of trouble. 
Preventive law programs can be a 
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highly successful strategy in the public 
sector in reducing litigation costs just 
as such programs are successful in the 
private sector. 
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t’s aggravating—it’s just damn ag- 

gravating!” How many times have 

we heard clients complain about 

the failure of the noncustodial 
spouse to properly exercise visitation 
with the children? 

For many parents, the dissolution of 
the marriage process is never com- 
pletely over. Issues relating to children 
and visitation are a chronic area of 
conflict fot the family. 

Florida law is clear that a visiting 
parent is entitled to spend time with 
his/her! children, and that the custo- 
dial parent may not refuse to honor the 
visiting parent’s visitation rights for 
failure to financially support the child.? 

An interesting legal and practical 
question is whether the visiting parent 
is required and obliged to exercise sched- 
uled visitation or whether he may exer- 
cise such visitation at his discretion 
and at his convenience. Is the exercise 
of scheduled visitation an obligation 
or merely a privilege? This article will 
discuss this very probing question to- 
gether with its legal ramifications.® 

A myriad of visitation problems arise 
after parents separate or divorce and 
reside in different residences. A sample 
includes: 

1) The visiting parent arrives late for 
the scheduled visit and/or he returns 
the child untimely; 

2) The visiting parent simply fails 
to appear for the scheduled visitation 
at all—without calling; 

3) The visiting parent notifies the 
custodial parent at the last moment 
that he is unavailable and cancels the 
visit; 

4) The visiting parent chronically 
requests alternate/substitute visits 
without regard for the convenience or 
plans of the custodial parent. 

5) The visiting parent does not take 
the child to or attend special events in 
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Visitation: 


A Privilege/Right or Obligation? 


Divorced parents 
must understand 
that by failing to 
visit a child, they 
are infringing on 
the child’s right to 
receive love 


by Judith Hodor 


the child’s life; 

6) The visiting parent cancels week- 
end and/or vacation visitation periods; 

7) The visiting parent ignores time 
schedules either agreed to or imposed 
by the court; and 

8) Sporadic or infrequent exercise of 
visitation. 

Although these recurring problems 
often have emotionally devastating ef- 
fects on the children, they also have a 
current emotional and financial impact 
on the primary residential parent. 
What is the custodial parent to do 
when a two-week vacation planned dur- 
ing the visiting parent’s summer 
holiday with the child is cancelled by 
the visiting parent at the last moment? 
What is the primary residential parent 
to do when she has a continuing educa- 
tion course to attend two nights a week 
(specifically enrolled for on the two 
nights a week the visiting parent has 
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visitation with the child), and the visit- 
ing parent repeatedly cancels the visit 
without notice? What is the primary 
residential parent to do when she has 
a weekend social engagement that 
must be rescheduled because the visit- 
ing parent does not show up to take the 
child? Should visitation be forced on 
the visiting parent unwilling to under- 
take it?! Should the court use contempt 
or other remedies available to enforce 
and mandate visitation? 

A court order requiring an unwilling 
nonresidential parent to visit on pain 
of contempt may very well be psycho- 
logically harmful and counterproduc- 
tive for the child. Additionally, the 
court’s general refusal to specifically 
enforce personal service contracts may 
make enforcement of court-ordered visi- 
tation impractical.4 The need for 
continued judicial monitoring to en- 
sure that a defendant fully complies 
in both letter and spirit with his re- 
maining contractual obligations,® and 
concern over the 13th amendment bar 
against involuntary servitude addition- 
ally may prevent meaningful enforce- 
ment under that of contempt of court- 
ordered visitation. 

Apart from the potential enforcement 
problems of such an order, visitation 
that resulted from the visiting parent’s 
motivation to avoid contempt proceed- 
ings may not be beneficial to the child. 
On the other hand, a visiting parent 
initially unwilling to visit might 
change his mind if early compelled 
visits reveal the child’s great desire for 
further contact.6 Forced visitation 
might degenerate into a situation 
where the visiting parent, angry and 
resentful over being forced to visit, 
vents hostility on the child. 

In Lauden v. Alpin, 118 Cal. App. 
3d 565 (1981), a child, through her 
mother as guardian ad litem, brought 
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an action against the adjudicated natu- 
ral father, alleging his duty to visit the 
child and failure to do so. The court of 
appeal, Second District, held that “al- 
though California law creates in a par- 
ent a right and privilege to visit his or 
her child, such right is not reciprocal 
and, hence, plaintiff had no right to 
compel her adjudicated natural father 
to visit her.” To date there has been 
no reported case in which a parent has 
been ordered to visit his child. 

The same rationale in Lauden may 
also apply when the visiting parent is 
indirectly coerced to visit by means of 
possible tort actions to compensate the 
child for emotional injuries resulting 
from the loss of that parent’s associa- 
tion. Courts apparently disfavor al- 
ienation of affection actions and the 
dismissal of attempted parental mal- 
parenting suits attest to the unsuit- 
ability of the private civil law as a 
mechanism for regulating the emotional 
quality of intimate family relation- 
ships.” 

As the Oregon court in Burnette v. 
Wahl, 588 P.2d 1105 (1978), observed: 
[There is a limitation to the extent to which 
use may be made of tort actions for the 
purposes of accomplishing social aims. If 
there is ever a fieid in which juries and 
general trial courts are ill equipped to do 
social engineering, it is in the realm of the 
emotional relationships between [parent] 
and child. 

In that case, the children had been 
transferred to state custody upon their 
abandonment. The mother had been 
charged with, among other things, “fail- 
ure to maintain regular contact and 
visitation.”® In dismissing the suit, the 
court noted that unless the case was 
dismissed, “the children of divorced 
parents would almost always have an 
action for emotional damage against 
their parents” growing out of the chil- 
dren’s “almost certain emotional 
trauma... from the legal dissolution 
of the family and the result and ab- 
sence of at least one of the parents and 
sometimes both.”9 

If, for argument, “forced” visitation 
does not result in a healthy bond be- 
tween child and visiting parent, what 
remedies are available to the court to 
redress the unfortunate wrongs of un- 
timely, cancelled, missed, or tardy 
visits? 

Many of the remedies for missed 
visitation affect the financial status of 
the custodial parent. The child support 
guidelines, F.S. §61.30(10), permit judi- 


cial deviation from the mathematical 
strictness of the guidelines when the 
nonresidential parent’s conduct shows 
lack of interest in the child. Specifically 
the mechanism in the guidelines to 
help equalize such an economic di- 
lemma is: 
(g) The particular shared parental arrange- 
ment, such as where the secondary 
residential parent spends a great deal of 
time with the children thereby reducing the 
financial expenditures incurred by the pri- 
mary residential parent, or the refusal of 
the second residential parent to become 
involved in the activities of the child, or 
giving due consideration to the primary 
residential parent’s homemaking services. 
When cancellation of visitation oc- 
curs, the custodial parent often must 
pay for additional food, entertainment 
expenses, extracurricular activities not 
previously planned, summer programs, 
caretakers, etc. Quite often the custo- 
dial parent has a paid sitter on a 
full-time basis, in order to enjoy some 
time away from parental obligations. 
Such additional expense for care assis- 
tance would not be necessary if the 
nonvisiting parent assisted by exercis- 
ing visitation obligations. 


Modification Action 

One circuit court judge states it quite 

succinctly at the time of the final disso- 
lution of marriage hearing by advising 
the parties as follows: 
[Neither one of you is the babysitter for the 
other. The child is both of yours. Therefore, 
you, the custodial parent, are responsibie 
for the child when he is supposed to be with 
you and you, the visiting parent, are respon- 
sible for the child when he is supposed to 
be with you.!° 

If the visiting parent does not comply 
with scheduled visitation, that judge 
will alter visitation. If the visiting par- 
ent does not exercise visitation, the 
custodial parent will be compensated 
financially. An effective resolution? It 
would appear so! 

If this financial compensation could 
not be contemplated at the time of the 
dissolution of marriage or was not an 
issue at that time, the court system 
must be receptive to modification ac- 
tions by the custodial parent. When 
scheduled visitations are routinely not 
exercised, adjustments can be made 
upon proper relief sought by a party, 
compensating the custodial parent for 
additional monies required to super- 
vise the child, by awarding funds for 
the aforementioned extracurricular ac- 
tivities, summer programs, babysitters, 
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etc. 

Of course, the remedy of seeking 
modification through the court is not 
always ideal. First and foremost, it 
costs money to go to court. The major- 
ity of people who find themselves in 
such a predicament are frustrated to 
begin with because they cannot afford 
to provide the money needed to sup- 
plant the visiting parent’s role. How 
can they afford to seek the court’s aid? 
Are there other prophylactic remedies? 

Violators of traffic regulations often 
have the option of attending “driving 
school” in lieu of receiving points 
against their driving records. At driv- 
ing school, students are exposed to 
videos of vividly realistic automobile 
accidents which are explicit as to physi- 
cal harm done to the automobile and 
the person. Many attendees carry the 
memory of the traumatic scenes for 
quite some time. 

Could the same theory work in pre- 
venting visitation problems? What if 
all parties to a dissolution of marriage, 
whether contested or noncontested, 
who have minor children, were re- 
quired to watch a videotape on 
postdissolution visitation? What if vis- 
iting parents could observe the 
reactions of a child whose visiting par- 
ent is 30 minutes late and doesn’t 
notify the child; doesn’t show up for 
visitation at all; cancels visitation at 
the last moment when the child is 
anxiously waiting at the door to be 
picked up, etc. In the same vein, al- 
though not elaborated on in this article, 
what if the custodial parent could ob- 
jectively observe the child whose 
custodial parent interferes with the 
child’s visitation with the visiting par- 
ent? Prohibiting or interfering with the 
visiting parent’s time spent with the 
child is equally as damaging as the 
visiting parent not exercising visita- 
tion or repeatedly appearing late or 
ignoring the prescribed schedule. 
Would mandatory viewing of such a 
video alleviate some postdissolution 
problems?!! 

Divorced parents should be educated 
(either prior to final judgment or 
shortly thereafter) so that they under- 
stand that by failing to visit the child 
they are infringing upon the child’s 
right to receive the love, affection, and 
companionship of that parent. Several 
circuits in Florida have instituted man- 
datory parent education which empha- 
sizes parents putting aside their own 
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misunderstandings for the sake of the 
child. The programs stress the psycho- 
logical effect of missed, cancelled, and 
forced visitation. Perhaps this is an- 
other means of resolving visitation prob- 
lems. 

Assessing a monetary amount to 
time missed with the child either by 
agreement or the court at the time of 
dissolution of marriage may also deter 
visiting parents from failing to adhere 
to the visitation terms. The monetary 
assessment will also assist the custo- 
dial parent with extra babysitting/ 
daycare costs or additional entertain- 
ment expenses. It may also provide 
additional money for psychological coun- 
seling for the child who may have a 
difficult time coping with a parent’s 
lack of visitation. 

Although the remedy of contempt 
may be an extreme enforcement proce- 
dure, it is available to enforce court- 
ordered parental responsibility, cus- 
tody, and visitation obligations.!2 The 
visiting parent may be found in either 
civil or criminal contempt, and may 
face either fine or incarceration. How- 
ever, a party may only be found in 
contempt if the order is specific as to 
the terms of visitation, so that the 
noncomplying party is fully aware of 
what is required of him.!3 


Legislative Reform 

Visitation, as contemplated in the 
Florida Statutes, is set forth in F.S. 
§61.13(2)(b)1. “It is the public policy of 
this state to assure that each minor 
child has frequent and continuing con- 
tact with both parents after the par- 
ents separate or the marriage of the 
parties is dissolved and to encourage 
parents to share the rights and respon- 
sibilities of child rearing.” 

Perhaps the legislature needs to pro- 
vide more than “assurances” and “en 
couragement” regarding child/parent re- 
lationships for postdissolution of mar- 
riage cases. The language used in the 
statute cannot be construed as manda- 
tory. While the public policy declares 
that it wants to assure frequent and 
continuing contact, the statute does 
not provide the court with any means 
to enforce subsection 2(b)(1) as it does 
in other sections. !4 Perhaps the legisla- 
ture, like the court, finds it difficult to 
find the delicate balance between right 
and obligation so necessary in visita- 
tion dilemmas in a disintegrated fam- 
ily unit. 


According to F.S. §61.13(2)(b)2, “The 
court shall order that the parental 
responsibility of the minor child be 
shared by both parents unless the court 
finds that shared parental responsibil- 
ity would be detrimental to the child.” 
(Emphasis added.) Further, a court 
shall order “sole parental responsibil- 
ity” with or without visitation rights, 
to the other parent when it is in the 
best interest of the minor child.!5 Since 
it is mandatory that Florida now has 
shared parental responsibility (unless 
sole parenting is necessary), shouldn't 
the courts be able to find that a par- 
ent’s failure to share in the parenting 
is detrimental to the child and use any 
available remedies to correct this 
wrong? 

Unlike other jurisdictions that spe- 
cifically refer to visitation as a privi- 
lege,'© Florida utilizes the phrase 
“frequent and continuing contact” in 
reference to visitation and in several 
sections, visitation is specifically desig- 
nated as a right.!7 F.S. §61.13(4)(c)1 
provides a remedy when the custodial 
parent refuses to honor a noncustodial 
parent’s visitation rights without 
proper cause. The noncustodial parent 


is awarded a sufficient amount of extra 
visitation to compensate for the im- 
properly denied visitation. Yet, the 
opposite of this, to dock a parent for 
missed or tardy visitation, has been 
held to be unreasonable.!® 

Just as Florida sets forth a duty to 
support a child and encourages the 
frequent and continuing contact with 
a child, parenthood implies financial 
(child support) and emotional responsi- 
bilities (visitation). “Children in divorce 
and custody proceedings are often the 
victims and are unknowingly sentenced 
in some cases to an insecure and tor- 
mented childhood, filled with un- 
founded guilt and untold pain and 
suffering.”!9 


Mandatory Review of Visitation 

Courts could institute automatic, 
mandatory review of visitation issues 
through family mediation units or al- 
ternatively institute special visitation 
units with specifically-trained person- 
nel who are equipped to offer expedient 
resolutions of visitation difficulties. 
Such “review” arms of the court could 
relieve the custodial parent from hav- 
ing to take action, thereby saving time 
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Drafting Visitation Clauses 
Visitation schedules structured so as 
to provide for certain problematic con- 
tingencies can also eliminate the need 
for parties to seek the aid of the court. 
Set visitation guidelines are used in 
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several Florida circuits and have been 
successful in relieving tensions be- 
tween parents and children. We, as 
attorneys, can assist our clients in this 
area by including certain elements in 
visitation schedules contained in mari- 
tal settlement agreements and/or 
requesting the same relief from the 
judge in a final judgment. Time frames 
can be agreed to or ordered. Clauses 
such as “if the visiting parent is more 
than 20 minutes late and has not noti- 
fied the custodial parent in advance, 
the custodial parent may leave the 
residence with the child. Additionally, 
the visiting parent thereby forfeits his 
next scheduled visitation,” are often 
helpful. 

While this drafting may resolve diffi- 
culties between the parents, the child 
may be harmed by being forced to 
forfeit precious time with the noncom- 
pliant parent. However, the Third 
District Court of Appeal held that a 
paragraph in the final judgment which 
required the husband to cancel visita- 
tion 24 hours in advance and which 
provided that visitation would be for- 
feited if the husband was 15 minutes 
late picking up or returning the child 
constituted unnecessarily arbitrary 
and unjustified interference with rights 
of the husband and child to each other’s 
company.2° The rule enunciated long 
ago in Yandell v. Yandell, 39 So.2d 554 
(Fla. 1949), that the privilege of visit- 
ing the minor children of the parties 
to a divorce proceeding should never 
be denied either parent still rings true 
today.?! 

The following are some examples and/ 
or tips for drafting visitation clauses: 

1) Clearly set forth the duties, rights, 
and obligations regarding visitation us- 
ing language which is mandatory. (The 
noncustodial parent shall have visita- 
tion with the child which shall include 
the following . . . set forth visitation 
schedule. “Reasonable and liberal visi- 
tation” clauses have caused parents to 
spend many a dollar in needless litiga- 
tion, when visitation schedules could 
have been set down specifically.) 

2) Clearly spell out the intent of the 
parties: 

¢ To provide the child with regular 
visitation and continuing contact; 

¢ To establish the intent of the visit- 
ing parent to exercise the days set 
forth; 

¢ Toacknowledge that less visitation 
will cause additional financial burdens 
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on the custodial parent. 

3) Set forth alternative visitation 
and flexibility if desired. 

4) Provide for appropriate remedies: 
“Failure to adhere to the terms of the 
visitation schedule shall result in” 

¢ Acourt hearing with the noncom- 
plying parent paying all attorneys’ fees 
and costs; 

¢ Family counseling with the non- 
complying parent paying all fees. 


Conclusion 

Perhaps the next time a client con- 
tacts you with the problem of “my 
spouse refused to pick up our child this 
weekend for visitation, what can I do?”, 
you can answer more positively by sug- 
gesting some of the aforementioned 
alternatives and by advising the client 
that they can seek relief from the court. 

There are remedies available for the 
custodial parent both before the final 
judgment and after. It is up to the 
attorney to actively assist the client so 
as to provide for good, meaningful, 
enforceable visitation after divorce, as 
well as adequate compensation when 
there is a nonvisiting parent. 


1 For editorial purposes only and not to 
be charged with gender bias, hereafter, the 
custodial parent shall be referred to with 
the feminine pronoun and the visiting par- 
ent shall be referred to with the masculine 
pronoun. This in no way implies any predis- 
position of the author. 

2 Fra. Stat. §61.13(4)(a). Prior to the 
effect of Fa. Star. §61.13(4)(b), see Howard 
v. Howard, 143 So.2d 502 (Fla. 3d D.C.A. 
1962); Chafin v. Grigsby, 293 So.2d 404 
(Fla. 4th D.C.A. 1974). The right of visiting 
a minor child of parties of a divorce proceed- 
ing may not be conditioned on timely pay- 
ment of child support. 

3 The perspective of the visiting parent 
will be the subject of a future article. 

4 See Mosely v. DeMoya, 497 So.2d 696 
(Fla. 3d D.C.A. 1986); Montgomery Pipe & 
Tube Co. of Fla. v. Mann, 205 So.2d 660 
(Fla. 3d D.C.A. 1968) 

5 See 11 Wi.uiston on Contracts §1423 
(W. Jaeger 3d ed. 1968). 

6 Bruch, Making Visiting Work: Dual 
Parenting Orders, 1 Fam. Apvoc., summer 
1978, at 22. 

7 Novison, Post-Divorce Visitation: Unty- 
ing the Triangular Knot, 183 U. Inu .L. Rev. 
121 (1983). 

8 Burnette v. Wahl, 588 P.2d 1105, at 
1107 (1978). 

8 Burnetie, 588 P.2d at 1111-1112. 

10 Observation made by the author while 
serving as a guardian ad litem in a dissolu- 
tion of marriage action in Judge Amy Steele 
Donner’s chambers, 11th Judicial Circuit 
Court. 

11 Some Florida circuits are currently us- 
ing mandatory videotapes. The author was 
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unable to obtain statistics as to their effec- 
tiveness or whether mandatory viewing is 
being enforced. 

12 Chapnick v. Hare, 394 So.2d 202 (Fla. 
4th D.C.A. 1981). 

13 Kranis v. Kranis, 313 So.2d 135 (Fla. 
3d D.C.A. 1975). 

14 See Fua. Star. §61.13(4)(d) (1989) where 
the courts may punish by contempt or other 
remedies it deems appropriate the parent 
who fails to pay support or who withholds 
visitation from the parent who fails to pay 
support. 

15 Fia. Stat. §61.13(2)(b)2b (1989). 

16 Cat. Cope (Uniform Parentage Act) 
§7010(c)(1) (West 1975, Amended by Stats. 
1988; Stats. 1990). 

17 Fra. Stat. §§61.13(2)(b)2c; 61.13(4)(a), 
(b), and (c) (1989). 

18 Esteban v. Esteban, 523 So.2d 1250 
(Fla. 3d D.C.A. 1988). 

19 Q’Shea v. Brennan, 88 Misc.2d 233, 
387 N.Y.S. 2d 212 (1976). 

20 Esteban, 523 So.2d at 1252. The con- 
cerns of the trial court were better met by 
inclusion of a provision requiring the hus- 
band to give reasonable notice if he did not 
plan on exercising his visitation rights and 
by ongoing authority of the court over any 
abuses of that process. 

21 Cf. Peterson v. Jason, 513 So.2d 1351 
(Fla. 1st D.C.A. 1987), which states that 
visitation can be terminated for nonpay- 
ment of child support where nonpayment 
has been willful, intentional, and detrimen- 
tal to the welfare of the child. 
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LABOR & EMPLOYMENT LAW 


Enforcement of Discovery 
in Federal District Courts 


ractitioners of labor and em- 
ployment law are faced 
with an increasing volume 
of federal cases. The vol- 
ume of employment discrimination 
cases under Title VII of the Civil Rights 
Act of 1964 (42 U.S.C. 2000e et seq.) 
alone is rising faster than overall liti- 
gation in the federal courts.! With the 
tremendous population growth in the 
State of Florida, in fact in the South 
as a geographical area, organized labor 
has become a more powerful force than 
in the past. Labor issues, both between 
unions and management and between 
unions and their membership, are mak- 
ing their way more and more often into 
federal courts in the 11th Circuit. 

Federal Rules of Civil Procedure 26 
through 37, which govern pretrial dis- 
covery in the federal district courts, 
were originally adopted in 1938 with 
the goal of facilitating the disclosure 
of all relevant facts prior to trial, and 
reducing the element of surprise. In 
theory the procedures were designed 
to be extra-judicial, and the courts 
were to become involved only when 
legitimate disputes arose concerning 
the application of the rules. In practice, 
however, discovery is often misused as 
a device to harass or delay opposing 
parties, and to increase the costs of 
litigation in an attempt to force settle- 
ment. Thus, discovery disputes inevita- 
bly must be brought before the court 
for resolution. 

There are several methods for en- 
forcing discovery in the federal courts, 
and this article will examine their use. 
Rule 26 provides attorneys with a 
means to bring discovery disputes be- 
fore the court when the disputes are 
so numerous and unrelated that it is 
more effective to deal with a unified 
discovery plan. Rule 26 permits the 
attorneys to involve the court in the 
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formulation of such a plan, and to 
make compliance with the plan a court 
order, with the appropriate sanctions 
available if the order is ignored or 
evaded. Rule 37 deals directly with 
sanctions for failure to respond to dis- 
covery and for failure to comply with 
court orders regarding discovery. Fi- 
nally, Rules 7 and 11 can be used in 
really egregious cases of noncompli- 
ance. Rule 11 requires the parties and 
their attorneys to assure that both the 
facts and the law support the argu- 
ments which are advanced in pleadings 
filed with the court, and Rule 7 applies 
these same requirements to motion prac- 
tice. 


. 


Rule 26 Remedies 
Both parties and their counsel are 
required to participate in good faith in 
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discovery, with the goal of getting rele- 
vant information revealed and avoiding 
surprise, Hickman v. Taylor, 329 U.S. 
495 (1947), and sanctions are available 
to foster that goal. In many cases, the 
course of discovery is not smooth, and 
it often is not carried out within the 
well-defined parameters of the rules. 
Rule 26(f) provides for a discovery con- 
ference to address some of these issues 
with the guidance and supervision of 
the court. 

Rule 26(f) provides that the court 
may direct a discovery conference at 
any time after the commencement of 
the action. The rule also provides that 
the court shall direct the parties to 
appear before it for such a conference 
upon a motion made by the attorney 
for any party and supported with an 
attached proposed plan, proposed limi- 
tations, and any other proposed 
discovery, as well as a statement show- 
ing reasonable effort to reach agree- 
ment with opposing counsel on matters 
set forth therein. The Fifth Circuit has 
held that it is error to deny or ignore 
a Rule 26(f) motion properly before the 
court in Union City Barge Line, Inc. v. 
Union Carbide Corp., 823 F.2d 129 (5th 
Cir. 1987). 

Subsection (f) was added to Rule 26 
by amendment in 1980, and is there- 
fore relatively new. The committee note 
regarding this subsection indicates 
that it was added to provide a mecha- 
nism for curbing discovery abuses with- 
out changing the basic nature of the 
discovery process. The committee ex- 
pressly states that “in [its] judgment 

. abuse can be best prevented by 
intervention in the court as soon as 
abuse is threatened.” The committee 
also states, “[i]t is not contemplated 
that requests for discovery conferences 
will be made routinely. A relatively 
narrow discovery dispute should be re- 
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solved by resort to Rules 26(c) or 37(a).” 
Rule 26(c) governs motions for protec- 
tive orders, while Rule 37(a) deals with 
motions to compel. Rule 26(c) contains 
a provision equivalent to that of 
37(a)(4), providing for an award of ex- 
penses, including fees, to the party who 
prevails in a motion for protective or- 
der or objection, if their position was 
not substantially justified. 

Rule 26(f)(5) specifically imposes 
upon all the parties and their attorneys 
a duty to participate in good faith in 
the framing of a discovery plan if a 
plan is proposed by the attorney for 
‘any party. Failure to comply with the 
duties so imposed may result in sanc- 
tions pursuant to 37(b)(2)(a) and 37(g). 
Rule 37(b)(2)(a) provides sanctions rang- 
ing from an award of expenses, includ- 
ing fees, to contempt, dismissal or 
default. Rule 37(g) specifically provides 
for an award of expenses, including 
fees, for failure to participate in good 
faith in the framing of a discovery plan. 
Such a sanction may be awarded 
against the offending party or his at- 
torney. 


Rule 37 Sanctions as Applied 
in 11th Circuit District Courts 

Rule 37 is entitled Failure to Make 
or Cooperate in Discovery: Sanctions, 
and addresses both situations where 
there is a prior order of the court 
compelling discovery and where there 
is no prior order, but there is a com- 
plete failure to respond appropriately. 
Rule 37(d) provides that the failure of 
a party or other person designated in 
the rule to appear at his deposition, 
and a failure to serve answers to inter- 
rogatories or requests for inspection 
shall result in an award of expenses, 
including attorneys’ fees, against the 
party failing to act or his attorney, or 
both. Rule 37(a)(3) treats an evasive 
or incomplete answer as a failure to 
answer. Rule 37(c) provides that if a 
party fails to admit the genuineness of 
a document or the truth of a matter 
asserted as requested in a request for 
admissions pursuant to Rule 36, an 
award for the expenses incurred in 
making that proof, including reason- 
able fees, is mandatory unless there is 
some specific justification for the fail- 
ure, as described in Rule 37(c). 

In addition, Rule 37(d) gives the 
court discretion to take a number of 
other actions, as designated in Rule 


37(b)(2)(A), (B) & (C), which include 
limiting the evidence which the recalci- 
trant party may present, dismissing 
the case or granting a default, or enter- 
ing an order holding certain matters 
to be established for the purposes of 
the action. Rule 37(b)(2) sets forth 
those sanctions which may be imposed 
by the court after failure by a party to 
comply with a court order to respond 
to discovery. 

In the ordinary course of events, 


some response will be forthcoming, 
with opposing counsel refusing to an- 
swer certain requests and setting forth 
objections. If counsel cannot resolve 
these disputes, a motion to compel 
must be filed pursuant to Rule 37(a), 
asking that an order be entered requir- 
ing the other party to respond. Under 
Rule 37(a)(4), the expenses of the mo- 
tion, including reasonable attorneys’ 
fees, can be awarded to the prevailing 
party unless the court determines that 
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: 1948. House built by John Laurence, local mason. ra 
| 
Yesterday: Theresa Miller sells home to Margaret Data SS. E2>== 
Thompson for $78,000. Like Laurence, Thompson's 
been known to forget about April 15th. Placing what's on record on-line. 


opposition to the discovery request was 
substantially justified, or that there 
are other circumstances which would 
make an award of expenses unjust. 
Expenses may also be apportioned be- 
tween the parties when appropriate. 

If an order is entered and appropri- 
ate responses are still not forthcoming, 
the court can take a number of steps 
more serious than awarding fees and 
expenses to the party prevailing on the 
motion. In addition to the discretionary 
sanctions available under Rule 
37(b)(2)(A), (B) & (C), the court may 
also impose contempt sanctions on per- 
sons failing to comply with court orders 
regarding discovery. Rules 37(b)(1) and 
37(b)(2)(D). A contempt order may not 
issue for failure to comply with court 
orders regarding physical or mental 
examination. Rule 37(b)(2)(E). 

In 1985, the 11th Circuit Court of 
Appeals considered the purposes of 
Rule 37 sanctions in Carlucci v. Piper 
Aircraft, 775 F.2d 1440 (11thCir. 1985). 
The court identified in its opinion four 
reasons for imposing sanctions: 1) Com- 
pensation for the added expense of 
discovery abuse; 2) production of dis- 
covery responses; 3) deterrence; and 4) 
penalization. The court held that sanc- 
tions were proper against an attorney 
who had consistently failed to cooper- 


ate in the production of documents, 
had ignored orders of the court, and 
had made misrepresentations to the 
court. 

The Carlucci court also indicated 
that it was necessary for the district 
court to show the basis of the amount 
of sanctions imposed. More recently, 
the 11th Circuit has required the dis- 
trict court to explain why the amount 
of sanctions that it awards will deter 
deceitful conduct on the part of oppos- 
ing counsel, Fox v. Acadia State Bank, 
5 11th Circuit Law Letter 18-2, 8/9/91, 
per curiam, Case No. 90-8551. The 
requirement that the district court’s 
opinion set forth some analysis of the 
causal connection between the facts 
and the purposes of the rule as set forth 
in Donaldson v. Clark, 819 F.2d 1551 
(11th Cir. 1987), places a burden on the 
moving party to submit to the court 
well-reasoned arguments connecting 
the facts to the purposes of the rule 
when making a motion. 

The 11th Circuit is less ready to 
impose some of the more severe, non- 
monetary sanctions permissible under 
Rule 37(b)(2). Several cases set the 
standard for the granting of severe 
sanctions such as dismissal or default, 
holding that these remedies will only 
be granted when “non-compliance with 


A Word About Bar 


to lawyers. 


sues only. 


of Citation. 


Editorial Board. 


Journal Articles... . 


The primary purpose of articles and columns is to educate or 
inform the reader on issues of substantive law and practical concern 


Analysis, opinion, and criticism of the present state of the law are 
also encouraged and should be clearly identified by sufficient legal 
authority on all sides of an issue to enable the reader to assess the 
validity of the opinion. Where criticism is voiced, suggestions for 
reform should also be included. Criticism should be directed to is- 


Articles submitted for possible publication should be typed on 
eight and one-half by 11 inch paper, double-spaced with one-inch 
margins. Citations should be consistent with the Uniform System 


Lead articles may not be longer than 18 pages, including foot- 
notes, and will be reviewed by members of The Florida Bar Journal 


Manuscripts may be submitted to Editor, The Florida Bar Jour- 
nal, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 


60 THE FLORIDA BAR JOURNAL/NOVEMBER 1991 


discovery orders is due to willful or bad 
faith disregard for those orders.” Cox 
v. American Cast Iron Pipe Co., 784 
F.2d 1546, 1554 (11th Cir. 1986), cert. 
den., US... , 107 8. Ct. 374 
(1986), (citing Adolph Coors Co. v. Move- 
ment Against Racism, 777 F.2d 1538, 
1542 (11thCir. 1985)); see also Hashemi 
v. Campaigner Publications, Inc., 737 
F.2d 1538-39 (11th Cir. 1984). The 11th 
Circuit has held that before granting 
such a severe sanction, the lower court 
must consider whether something less 
harsh would suffice. Ford v. Fogarty 
Van Lines, Inc., 780 F.2d 1582, 1583 
(11th Cir. 1986). Moreover, at least one 
district court has held that economic 
sanctions should not be imposed on 
impoverished persons, Dean v. Elling- 
ton, 115 F.R.D. 576, 578 (N.D. Ga. 
1987). 

When the court has determined that 
the behavior of the offending party is 
willful, it has not hesitated to uphold 
more severe Rule 37 sanctions. In fact, 
if there is sufficient evidence of willful 
and flagrant failure to observe discov- 
ery orders, the court need not require 
that a motion to compel be filed prior 
to a motion for dismissal or default as 
a sanction under Rule 37, Properties 
International Ltd. v. Turner, 706 F.2d 
308, 319 (11thCir. 1983). Such an order 
usually comes after a series of discov- 
ery abuses, or an act so egregious, or 
performed in circumstances which, in 
the court’s consideration, lead to the 
conclusion that less severe sanctions 
would not be effective, Jaffe v. Grant, 
793 F.2d 1182, 1189-90(11thCir. 1986), 
or.am, US. , 107 & & 
1566 (1987). Sanctions are not appro- 
priate when there is a good faith effort 
to comply with requests, but a party 
is unable to do so, Searock v. Stripling, 
736 F.2d 650, 654 (11th Cir. 1984). 


Special Local Rules 

Special local rules must also be taken 
into consideration, and these rules are 
often published only informally. For 
example, in the Middle District, the 
court has a set of rules and guidelines 
regarding discovery issues, which are 
enforced. This guidebook was devel- 
oped by a committee of trial lawyers 
in the Tampa division, reviewed by 
other attorneys in the Middle District, 
and published in cooperation with the 
Hillsborough County Bar Association, 
Trial Lawyers Section Discovery Prac- 
tice Committee. The handbook is enti- 
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tled Discovery Practice in the United 
States District Court, Middle District 
of Florida. Although the handbook con- 
tains a disclaimer regarding the bind- 
ing effect of the guidelines, the book 
sets forth the interpretations of the 
Middle District of some proper ap- 
plications of published federal and lo- 
cal rules, and local practice reveals 
that the judges are willing to enforce 
these guidelines. 

This handbook, and any similar guide- 
lines available in other districts, should 
be obtained and carefully reviewed be- 
fore initiating discovery. For example, 
the handbook reveals that, in the Mid- 
dle District, filing a motion for a pro- 
tective order does not, absent a ruling 
granting that order, excuse a party 
from appearing at deposition or provid- 
ing responses to discovery requests. 
The handbook further requires that 
objections to discovery requests be spe- 
cific, rather than broad and general. 
Persistent failure to comply with the 
guidelines could be evidence of a pat- 
tern of conduct which the court would 
be willing to sanction pursuant to Rules 
7 and 11. 


Rules 7 and 11— 
When All Else Faiis 


Rule 11 requires attorneys to make 
a reasonable inquiry into the facts and 
law of a case, and an attorney’s signa- 
ture on a pleading certifies that it is 
filed in compliance with this rule. Rule 
11 also prohibits an attorney from fil- 
ing a pleading for an improper purpose. 
Rule 7(b)(3) makes the strictures of 
Rule 11 applicable to all motions. 

Rule 11 reads in pertinent part: 


The signature of an attorney or party 
constitutes a certificate by the signer that 
the signer has read the pleading, motion, 
or other paper; that to the best of the 
signer’s knowledge, information and belief 
formed after reasonable inquiry it is well 
grounded in fact and it is warranted by 
existing law or a good faith argument for 
the extension, modification, or reversal of 
existing law, and that it is not interposed 
for any improper purpose, such as to harass 
or to cause unnecessary delay or needless 
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increase in the cost of litigation... . Ifa 
pleading, motion or other paper is signed 
in violation of this rule, the court, upon 
motion or upon its own initiative, shall 
impose upon the person who signed it, a 
represented party, or both, an appropriate 
sanction, which may include an order to pay 
to the other party or parties the amount of 
the reasonable expenses incurred because 
of the filing of the pleading, motion, or other 
paper, including:a reasonable attorney’s fee. 


The 11th Circuit, in Donaldson uv. 
Clark, 819 F.2d 1551 (11th Cir. 1987), 
en banc, found that the purpose of Rule 
11 was to “reduce unnecessary delay 
and expense in litigation” through the 
means of sanctions where appropriate. 
Donaldson, 819 F.2d at 1556. The pri- 
mary objective is to deter frivolous 
pleadings and abusive tactics rather 
than to compensate a prevailing party. 
Prior to the 1983 amendments, the 
standard applied to determine whether 
a violation had occurred was a subjec- 
tive consideration of good faith. The 
standard was changed by the 1983 
amendments to an objective one which 
requires a reasonable independent in- 
vestigation into the facts and the law 
prior to the filing of pleadings and 
motions, Donaldson, 819 F.2d at 1555- 
56; see also Florida Monument Build- 
ers v. All Faith Memorial Gardens, 605 
F. Supp. 1324, 1326 (S.D. Fla. 1984). 
Additionally, there may be a continu- 
ing duty to review the facts and law 
at appropriate times if the facts or the 
law change, or new facts are identified, 
Lee v. Criterion Ins. Co., 650 F. Supp. 
813, 821 (S.D. Ga. 1987). 

The requirements of Rules 7 and 11 
are certainly applicable to discovery 
motion practice in the federal district 
courts. Particularly when viewed in 
the light of the guidelines mentioned 
in the local handbook for the Middle 
District, it becomes apparent that it 
would behoove the parties and counsel 
to cooperate in the discovery process 
to the extent required by law. Harass- 
ing tactics by plaintiffs and their coun- 
sel, dilatory defensive maneuvers by 
defendants and their counsel, and any 
other tactics designed to delay or run 
up the cost of litigation and confuse the 
issues may be met by motions for sanc- 
tions in appropriate cases. 

Sanctions may be appropriate even 
when a motion is objectively reason- 
able. The Ninth Circuit Court of Ap- 
peals, in Aetna Life Insurance Com- 
pany v. Alla Medical Services, Inc., 855 
F.2d 1470 (9th Cir. 1988), has held 


that the filing of a motion which is not 
on its face frivolous, but is filed for an 
improper purpose, is a violation of Rule 
11 and subjects the filer to sanctions. 
The court said: 

Although a complaint that is filed for an 
improper purpose will not be sanctionable 
unless it is frivolous, (citation omitted) there 
comes a point when successive motions and 
papers become so harassing and vexatious 
that they justify sanctions even if they are 
not totally frivolous under the standards set 
forth in our prior cases. If a court finds that 
a motion or paper, other than a complaint, 
is filed in the context of a persistent pattern 
of clearly abusive litigation activity, it will 
be deemed to have been filed for an im- 
proper purpose, and sanctionable. 

The motion before us is objectively rea- 
sonable and cannot be considered frivolous. 
It may be considered, however, a part of a 
pattern of abusive litigation activity in 
which the Defendants, through their attor- 
neys, delayed filing an answer to Aetna’s 
complaint for seven months. 


While such an approach to discovery 
enforcement may be appropriate in 
cases of clearly abusive litigation tac- 
tics, counsel must be careful to fully 
set forth precise facts in support of a 
motion for sanctions, and to approach 
such motions only after all good faith 
efforts to resolve the problems with 
opposing counsel have failed. Counsel 
should avoid getting involved in pro- 
tracted litigation involving the behav- 
ior of opposing counsel or parties, and 
focus on the merits of the case, unless 
the discovery abuses are so severe as 
to interfere with the prosecution or 
defense of a client’s case. When abuses 
do interfere with the case, the enforce- 
ment mechanisms are clearly available 
in the rules, and courts are willing to 
enforce them.9 

' Donohue and Siegelman, The Chang- 


ing Nature of Employment Discrimination 
Litigation, 49 Stan. L. Rev. 983 (1991). 
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TRIAL LAWYERS FORUM 


Enforcement of Florida’s 
Punitive Damage Sharing Statute— 
Is It Constitutional? 


n December 1990, Judge Robert 
Lance Andrews of the 17th Ju- 
dicial Circuit, Broward County, 
entered judgment in a mali- 
cious prosecution suit which could 
substantially impact specific legisla- 
tive enactments involving Florida’s 
Tort Reform Act of 1986. Post verdict, 
Judge Andrews ruled that Florida’s 
punitive damage sharing statute, F.S. 
§768.73(2) (1989), violates both the fed- 
eral and Florida constitutions.! 
Virtually all plaintiffs’ personal in- 
jury counsel have faced F.S. §768.73(2), 
which awards to the State of Florida 
Public Medical Assistance Trust Fund 
60 percent of any punitive damage 
award in a personal injury lawsuit.” 


The statute provides in pertinent part: 
In any civil action, an award of punitive 
damages shall be payable as follows: (a) 
Forty percent of the award shall be payable 
to the claimant. (b) If the cause of action 
was based on personal injury or wrongful 
death, 60 percent of the award shall be 
payable to the Public Medical Assistance 
Trust Fund created in §409.2662; other- 
wise, 60 percent of the award shall be 
payable to the General Revenue Fund. 


Prior to 1986, plaintiffs recovered 
100 percent of any punitive damage 
award. Today, a plaintiff would recover 
only 40 percent of any punitive damage 
award, plaintiff's attorney receiving a 
fee solely from the 40 percent as man- 
dated by §768.73(4). The remaining 60 
percent of the punitive damage award 
would be paid into either the state’s 
Public Medical Assistance Trust Fund 
if the cause of action involves personal 
injury or wrongful death, or the state’s 
General Revenue Fund for causes of 
action involving other torts. This coin- 
cides with the social benefit rationale 
accompanying punitive damage 
awards.’ If a defendant commits an 
intentional act arising from wanton 
and willful negligence, punitive dam- 
ages are awardable.* The legislature’s 


The Fourth District 
Court of Appeal will 
be called upon to 
decide whether 
implementation of 
the state’s punitive 
damage 
apportionment is 
sound 


by Lawrence King 


problem was: Who should rightfully 
receive the punitive award—plaintiff, 
society as a whole or both? 


Functional Application 

Until 1986, a plaintiff could recover 
the entire punitive damage award, with- 
out any statutory redistribution.5 The 
only way for a party to reduce a lottery- 
sized jury award was to seek relief 
through remittitur.6 The concept of 
jury award reduction was arguably an 
improper encroachment on the prov- 
ince of the jury. Potential large recov- 
eries also encouraged the inclusion of 
a punitive damage count in the com- 
plaint wherever possible. 

Punitive damage awards do have 
their place, especially when a defen- 
dant’s conduct rises to the wanton and 
willful level of intentional injury to 
another. Punitive damages are imposed 
in order to punish the defendant for 
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extreme wrongdoing and to deter oth- 
ers from engaging in similar activity; 
they are not intended to allow plaintiff 
to recover extra damages.’ So why did 
the Florida Legislature modify the 
amount recoverable in punitive claims? 

Section 768.73 can be explained by 
the insurance crisis facing legislators 
who supported, drafted, and spear- 
headed the Tort Reform Act evolving 
in 1986. The Florida Legislature’s ac- 
tions were based on the premise that 
the state has a vested “societal inter- 
est” in punitive awards. One of the 
prime targets was limiting personal 
injury awards, as an avenue to curb 
the high cost of liability risk insur- 
ance.’ Envisioned in §768.73(2) were 
three tangible benefits: 

1) Distribution of 60 percent of the 
punitive award to the state to help 
fund indigent health care and social 
service projects, i.e., revenue raising. 

2) Limiting plaintiffs potential re- 
covery would in theory help the already 
overburdened insurance industry in 
fighting its battle to curtail large per- 
sonal injury verdicts. 

3) Reducing the award could effec- 
tively devalue punitive claims, result- 
ing in a lower recovery. 

It is hard to argue against the good 
intentions of Florida’s tort reformers.? 
However, the Tort Reform Act provi- 
sions concerning punitive damages 
have been legally questioned. Judge 
Andrews may have found a flaw in the 
reformation plans of Florida’s legisla- 
ture which, if he is upheld, could be 
fatal to §768.73(2) in its present form. 


Judge Andrews’ Reasoning 

In Mancusi v. Alamo Rent-A-Car, 
No. 87-27099 (CH), slip op. (Fla. 17th 
Cir. Ct., Dec. 14, 1990), Judge Andrews 
was faced with the task of apportioning 
a $2,700,000 punitive damage award 
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in favor of plaintiff Mancusi.!° Follow- 
ing the mandates of §768.73, the plain- 
tiff would be left with 40 percent of the 
total punitive award or $1,080,000. The 
remaining 60 percent or $1,620,000 
would be placed in the state’s Public 
Medical Assistance Trust Fund. 

The court reasoned that the punitive 
damage award became a property right 
of plaintiff Mancusi. This property 
right was being infringed upon by a 
“nonparty,” the State of Florida, amount- 
ing to a taking without just compensa- 
tion, in violation of the fifth and 14th 
amendments to the U.S. Constitution. 
Further, the court found that §768.73 
violated art. X, §6 of the Florida Con- 
stitution, which provides in pertinent 
part: “No private property shall be 
taken except for public purpose and 
with full compensation therefore paid 
to each owner or secured by a deposit 
in the registry of the court and avail- 
able to the owner.” 

At the heart of Judge Andrews’ opin- 
ion is the simple premise that the state 
cannot be considered a party. There- 
fore, the state has no mechanism by 
which to be included by the court in 
the final judgment. Section 768.73 does 
not make the state either a party or a 
judgment creditor.!! Further, once the 
plaintiff has obtained a vested property 
right in the punitive damage award, 
the state cannot invade that property 
right without just compensation.!2 

Judge Andrews held that subsection 
2 of §768.73 is unconstitutional and 
awarded Mancusi the entire punitive 
damage award. 


Future of F.S. §768.73 

Both Alamo and the State of Florida 
have filed notices of appeal and briefs, 
placing the following issues before the 
Florida Fourth District Court of Ap- 
peal: 1) Does Florida’s punitive damage 
sharing statute violate both federal 
and Florida constitutions? 2) Does the 
State of Florida have a “vested inter- 
est” for purposes of limiting a plain- 
tiffs recovery in a personal injury ver- 
dict where punitive damages are 
awarded? 

The appellate briefs filed by the par- 
ties litigating Mancusi present unique 
perspectives on the sharing statute’s 
role concerning punitive damage 
awards. The strongest argument pre- 
sented by Alamo and the state follows 
similar positions.!3 They assert that 
the limitations set by §768.73 are not 


a taking in violation of “vested” consti- 
tutional property rights of individual 
plaintiffs. Any reasonable restrictions 
placed on a portion of a punitive award 
for the benefit of society cannot consti- 
tute an impermissible property taking 
without just compensation. Indeed, 
plaintiff Mancusi will still recover 40 
percent of the exemplary damages. 
This argument is supported by older 
caselaw found predominantly in other 
state jurisdictions which have con- 
fronted similar challenges at the appel- 


late level. !4 


Alternatively, Alamo contends that 
the right of the State of Florida to 
intervene for purposes of receiving a 
share of Mancusi’s punitive award had 
already arisen, before the vesting of 
any right or interest accrued by plain- 
tiff at verdict, and become nothing 
more than a statutory distribution by 
legislative mandate.'5 Other states 
have in place similar punitive damage 
distribution statutes, including Ore- 
gon, Colorado, Missouri, Iowa, Utah, 
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and Georgia. 

Plaintiff-appellee Mancusi argues 
that the right of a plaintiff to the entire 
award vests at the time of verdict. The 
state is, therefore, not entitled to any 
recovery without first adequately com- 
pensating Mancusi for the loss of 60 
percent of the punitive award. To do 
otherwise would violate the tenets of 
federal and Florida constitutional law. 
Further, there is no rational relation- 
ship between the legislative intent to 
curb liability insurance costs and the 
state’s participation in punitive dam- 
age awards. Mancusi cites a number 
of cases in support of his appellate 
argument.!6 

Lastly, amicus curiae briefs have 
been filed on behalf of the Academy of 
Florida Trial Lawyers and the Florida 
Defense Lawyers Association on the 
validity and interpretation of 
§768.73(2). 

The Fourth District Court of Appeal 
will be called upon to decide whether 
implementation of the state’s punitive 
damage apportionment is sound.!7 

Recently, the Florida Third District 
Court of Appeal in Gordon v. State, 16 
FLW D2256,_ _So.2d___ (Fla. 3d DCA 
1991), upheld §768.73(2)(b) as constitu- 
tional. The appellate court found that 
the trial court’s application of the shar- 
ing statute was not a deprivation of 
due process right to property 
as argued by the appellant, Gordon. 
Further, the court found appellant’s 
substantive due process challenge un- 
persuasive. !® Having affirmed the trial 
court’s punitive allocation pursuant to 
statute, the district court certified the 
case to the Supreme Court of Florida 
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because it involved a question of great 
public importance as to the constitu- 
tionality of §768.73(2)(b).!9 

Notably, the issues presented by Man- 
cusi v. Alamo Rent-A-Car and Gordon 
v. State may have a significant impact 
on the insurance industry as a whole. 

Florida’s trial litigators will be watch- 
ing to see if this tort reform enactment 
survives intact, or possibly returns Flor- 
ida to a pre-1986 punitive damage en- 
vironment. 7 


1 Mancusi v. Alamo Rent-A-Car, No. 87- 
27099 (CH), slip op. (Fla. 17th Cir. Ct., Dec. 
14, 1990). 

2 Fra. Star. §768.73(2) was added by the 
Florida Legislature, Fla. Laws Ch. 86-160, 
§52, effective July 1, 1986. It is applicable 
to causes of action arising after July 1, 1986. 
See Stat. §768.71 (1987). 

3 See RestaTEMENT (SECOND) OF Torts 
§908(a) (1977) (Punitive damages are fa- 
vored only when “punishment” is required, 
and is based on the intentional conduct of 
the tortfeasor.). 

4 See generally Como Oil Co. v. O’Lough- 
lin, 466 So.2d 1061 (Fla. 1985); White Con- 
str. Co. v. DuPont, 455 So.2d 1026 (Fla. 
1984); Eichenbaum v. Rossland Real Estate, 
Ltd., 502 So.2d 1333 (Fla. 4th D.C.A. 1987); 
Cape Publications, Inc. v. Bridges, 387 So. 
2d 436 (Fla. 5th D.C.A. 1980). 

5 See Fra. Stat. ANN. §768.74(1), (6) 
(West 1991) (revealing legislature’s current 
concern with excessive or inadequate 
awards). 

§ Id. §768.74(2). 

7 Chrysler Corp. v. Wolmer, 499 So.2d 
823 (Fla. 1986). 

8 Smith v. Department of Ins., 507 So.2d 
1080, 1086 (Fla. 1987). Although liability 
risk insurers are not usually liable for puni- 
tive damage awards, the threat of such 
awards greatly increases the cost of com- 
pensatory damage settlements/verdicts. 
Many corporate defendants are self-insured 
with large underlying primary limits. See 
generally U.S. Concrete Pipe Co. v. Bould, 
437 So.2d 1061 (Fla. 1983) (discussing in- 
surance company liability for punitive ver- 
dict). 

9 Politically, tort negligence practitio- 
ners have been loosely lumped into pro- 
plaintiff or prodefendant. However, Fa. 
Stat. Ch. 768 (1986) and subsequent addi- 
tions have something for everyone to appre- 
ciate or dislike. 

10 Plaintiff Mancusi alleged malicious 
prosecution arising from his wrongful im- 
prisonment for failing to timely return a 
rental car to defendant Alamo. Mancusi was 
arrested pursuant to a warrant and incar- 
cerated in Broward County after Alamo 
reported the automobile missing. 

11 Mancusi v. Alamo Rent-A-Car, No. 87- 
27099 (CH), slip. op. at 4 (Fla. 17th Cir. 
Ct., Dec. 14, 1990). 

12 Td. (citing Ross v. Gore, 48 So.2d 412 
(Fla. 1950)). 

13 Alamo has also filed an appeal of the 
adverse jury verdict on the merits of the 
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case which is also pending before the Flor- 
ida Fourth District Court of Appeal, sepa- 
rate from the appeal on the constitutional 
issues. 

14 See Louisville & Nashville R.R. v. 
Street, 164 Ala. 155, 51 So. 306 (1909); 
Smith v. Hill, 12 Ill. 2d 588, 147 N.E. 2d 
321 (1958). 

15 In the Mancusi case, the State of Flor- 
ida intervened postjudgment seeking 60 per- 
cent of the punitive award, but having 
never been a party to the action. 

16 See generally McBride v. General Mo- 
tors Corp., 737 F. Supp. 1563 (N.D. Ga. 
1990); Mercury Motors Express, Inc. v. 
Smith, 393 So.2d 545 (Fla. 1981); Kluger v. 
White, 281 So.2d 1 (Fla. 1973); Ross v. Gore, 
48 So.2d 412 (Fla. 1950). 

17 For a detailed analysis of previous con- 
stitutional challenges to §768.73(2), see 
Smith v. Department of Ins., 507 So.2d 1080 
(Fla. 1987). The U.S. Supreme Court has 
also recently addressed the issue of punitive 
damages and due process, leaving the appli- 
cation and propriety of such awards to the 
individual states. Pacific Mut. Life Ins. Co. 
v. Haslip,__ U.-S.___, 111S. Ct. 1032 (1991). 

18 The court relied on two cases. See 
Abdala v. World Omni Leasing, Inc., 16 
F.L.W. S464, So.2d___ (Fla. 1991); Vildi- 
bill v. Johnson, 492 So.2d 1047 (Fla. 1986) 
(statute under attack bears a rational rela- 
tion to a legitimate legislative interest or 


objective). 

19 Gordon v. State, 16 F.L.W. D2256, at 
2258, So.2d (Fla. 3d D.C.A. 
1991), n. 13. 
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ENVIRONMENTAL & LAND USE LAW 


To Report or Not To Report: 
That Is the Environmental Question 


our client is selling his prop- 
erty. In the process of ob- 
taining a loan, the pro- 
spective buyer conducts an 
environmental audit. Since dry clean- 
ing operations were at one time con- 
ducted on your client’s property, the 
bank requires that a monitoring well 
be installed to assess ground water 
quality. The results of the monitoring 
well sampling reveal 114 parts per 
billion of tetrachloroethylene, a sub- 
stance neither you nor your client have 
ever heard of and find difficult to pro- 
nounce. The bank refuses to make the 
loan, the buyer walks away and your 
client comes to you with one simple 
question: “Do I have io report this?” 
One of the most often asked but 
difficult questions faced by environ- 
mental lawyers today is whether evi- 
dence of ground water contamination 
must be reported. Environmental legis- 
lation has been enacted to protect our 
natural resources, including ground 
water. However, such legislation does 
not directly impose a reporting obliga- 
tion under the circumstances of our 
hypothetical. In Florida, there are gen- 
erally two potential sources of report- 
ing obligations: F.S. Chs. 376 and 403. 


F.S. Chapter 376 

Ch. 376, entitled “Pollutant Dis- 
charge Prevention and Removal,” sets 
forth guidelines regarding the pollu- 
tion of surface and ground water. Sec- 
tion 376.302 states that “the discharge 
of pollutants into or upon any waters 
of the State . . . is prohibited.” A pol- 
lutant is defined in §376.301(12) as any 
“product” which includes any commod- 
ity made from oil or gas, as well as 
pesticides, ammonia, chlorine, and de- 
rivatives thereof. A discharge is de- 
fined by §376.301(3) to include, but is 
not limited to, “any spilling, leaking, 


by Dawn M. Meyers 


seeping, pouring, misapplying, emit- 
ting, emptying or dumping of any pol- 
lutant which occurs and which affects 
lands and the surface and ground wa- 
ters of the state... .” F.S. §376.303 
empowers the Department of Environ- 
mental Regulation to establish imple- 
menting regulations for §376.302. 
Three of these implementing regula- 
tions, §17-761.460, §17-762.460, and 
§17-770.250 of the Florida Administra- 
tive Code (F.A.C.), set forth detailed 
reporting obligations. 

Section 17-761.460 of the Florida Ad- 
ministrative Code (entitled “Under- 
ground Storage Tank Systems”) states 
that the owner or operator of an under- 
ground storage tank system must re- 
port the following occurrences to DER: 

1) Results of a tank tightness test 
that exceed allowable tolerances; 

2) Any spill, overfill, or other dis- 
charge of regulated substances from 
an underground storage tank system 
that equals or exceeds reportable quan- 
tities under the Comprehensive Envi- 
ronmental Response, Compensation 
and Liability Act of 1980 (CERCLA), 
40 CFR §302, or any spill, overfill, or 
other discharged petroleum or petro- 
leum product that results in a release 
to the environment that exceeds 25 
gallons or that causes a sheen on sur- 
face water; or 

3) Suspected releases including dis- 
covery of released regulated substances 
from an underground storage tank sys- 
tem, unusual operating conditions from 
an underground storage tank system, 
monitoring results from a release de- 
tection method indicating a release, or 
manual tank gauging results. 

“Regulated substances” are defined 
at §761.200(32). “Storage tank system” 
is defined at §761.200(38). A tank tight- 
ness test can provide clear evidence 
that some portion of an underground 
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storage tank system is leaking. If a 
system fails the test (exceeds allowable 
tolerances), the test results must be 
reported to DER. 

Determining whether a “reportable 
quantity” of a regulated substance has 
been spilled, overfilled, or discharged 
is not as clear. If inventory records 
indicate that a reportable quantity of 
a regulated substance has been lost 
from an underground storage tank sys- 
tem, the client must report this loss to 
DER. If, during filling, a reportable 
quantity of a regulated substance is 
overfilled, the overfill must also be 
reported to DER. However, in situ- 
ations such as our hypothetical client’s, 
there is no evidence of quantities lost, 
only of a certain number of parts per 
billion in a monitoring well sample. 
Accordingly, although tetrachloroethy- 
lene is a regulated substance, techni- 
cally, the client would have no report- 
ing obligation. 

If our hypothetical client had de- 
tected contamination from a regulated 
substance in the monitoring well, how- 
ever, a reporting obligation could still 
arise, even in the absence of evidence 
as to the amount. If an amount of 
regulated substance, although un- 
known, results in a sheen on the sur- 
face of the water, including the surface 
of the water within a monitoring well 
or on the surface of the water taken 
from the monitoring well, then the 
presence of the sheen must be reported 
to DER. This requirement, however, 
appears to be limited to discharge from 
storage systems. See §17-761.300(1), for 
scope of this chapter. 

Section 17-761.460(3) of the Florida 
Administrative Code also requires that 
certain other “suspected releases” of 
regulated substances be reported. Sus- 
pected releases of regulated substances 
are reportable only if the suspected 
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release is “from an underground stor- 
age tank system.” Id. See §17- 
761.300(1). Evidence of a suspected re- 
lease can include monitoring well re- 
sults. Although tetrachloroethylene is 
a regulated substance, our hypothetical 
client would not have the obligation to 
report the detection of tetrachloroethy- 
lene unless the suspected release is 
from a regulated substances storage 
system.! 

The second regulation based specifi- 
cally on §376.303 is Ch. 17-770 entitled 
“Petroleum Contamination Site Clean- 
up Criteria.” Section 17-770.250 states 
that “upon discovery” of contamination 
at a site, the owner or operator of the 
site must report the incident to DER. 
“Discovery” is then defined to include 
the existence of free product; observa- 
tion of contaminated soil or odor of 
petroleum products resulting from a 
discharge; unusual operating condi- 
tions; results of tank testing which 
reveal a discharge; discharges exceed- 
ing 25 gallons; or a positive response 
of a detection device, including a moni- 
toring well sample. However, this chap- 


ter only applies to petroleum con- 
tamination and would not impose a 
reporting obligation on our hypotheti- 
cal client. 


F.S. Chapter 403 

The next potential basis for a report- 
ing obligation in Florida is F.S. Ch. 
403. Section 403.061 gives DER the 
power to control and prohibit water 
pollution. Water is defined in 
§403.031(12) to include rivers, lakes, 
streams, springs, impoundments, and 
all other waters or bodies of water, 
including fresh, brackish, saline, titled, 
surface, or underground waters. How- 
ever, Ch. 403 defines pollution much 
more broadly than Ch. 376. Under 
§403.031(7), pollution is defined as: 


[T]he presence in the outdoor atmosphere 
or waters of the State of any substances, 
contaminants, noise or man-made or man- 
induced impairment of air or waters or 
alterations of the chemical, physical, bio- 
logical, or radiological integrity of air or 
water in quantities or at levels which are 
or may be potentially harmful or injurious 
to human health or welfare, animal or plant 
life, or property which unreasonably inter- 


feres with the enjoyment of life or property, 
including outdoor recreation unless author- 
ized by applicable law. 


Section 403.161(d) makes it a viola- 
tion of Ch. 403 for any person who 
owns or operates a facility to fail to 
report to DER the discovery of the 
release of hazardous substances from 
the facility if the owner or operator is 
required to report the release to the 
U.S. Environmental Protection Agency 
in accordance with 42 U.S.C. §9603. 

42 U.S.C. §9603 is the reporting pro- 
vision under CERCLA which provides 
that any person in charge of a facility 
shall, as soon as he has knowledge of 
any release of a hazardous substance 
in quantities equal to or greater than 
the established reportable released 
quantities, immediately notify the Na- 
tional Response Center. Under CER- 
CLA, a hazardous substance is defined 
as a substance which, when released 
into the environment, “may present 
substantial damage to the public 
health or welfare or the environment.” 
42 U.S.C. §9602. This term, however, 
excludes petroleum as well as natural 
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gas and its derivatives. A release is 
defined in 42 U.S.C. §9601(22) to in- 
clude “any spilling, leaking, pumping, 
pouring, emitting, emptying, discharg- 
ing, injecting, escaping, leaching, dump- 
ing or disposing into the environment, 
including the abandonment or discard- 
ing of closed receptacles containing haz- 
ardous substance or pollutant or con- 
taminant.” As discussed under Ch. 376, 
our hypothetical client likely has no 
information as to the quantity of 
tetrachloroethylene released. There- 
fore, there would technically not be a 
reporting obligation under either Ch. 
403 or CERCLA. 

Pursuant to Ch. 403, the Florida 
Legislature established ground water 
standards designed to protect Florida’s 
fragile water resources. F.A.C. §17- 
3.401(3), states that a violation of any 
ground water criterion constitutes pol- 
lution. Section 17-28.700(2)(a) states 
that any discharge into ground water, 
either directly or indirectly, which 
causes a violation of the water quality 
standards is prohibited. Section 17- 
28.700(6) establishes a system of moni- 
toring so as to protect against prohib- 
ited discharges. Such monitoring sys- 
tems must be approved by DER or be 
instituted under a state, federal, or 
local regulation or permit. Monitoring 
results indicating a discharge must be 
reported to DER. Section 17- 
28.700(6)(k). However, only discharges 
detected either by a DER-approved or 
a state-, federaily- or locally-instituted 
monitoring system must be reported. 
Our hypothetical client’s voluntary 
monitoring system which detected a 
discharge, therefore, does not appear 
to give rise to a reporting obligation. 


Federal Legislation 

In addition to the state reporting 
obligations discussed previously, there 
are several federal statutes which im- 
pose similar reporting obligations, in- 
cluding CERCLA, the Resource Con- 
servation and Recovery Act of 1976 
(RCRA), the Federal Water Pollution 
Control Act, and the Emergency Plan- 
ning and Community Right to Know 
Act of 1986.2 CERCLA requires that a 
person in charge of a vessel or a facility 
report the release of reportable quanti- 
ties of hazardous substances.’ Simi- 
larly, RCRA requires that any “release 
to the environment” of a “regulated 
substance” in excess of one pound be 
reported within 24 hours. 40 C.F.R. 


§264.196(d). Requested substances in- 
clude hazardous substances as defined 
under CERCLA and petroleum. 42 
U.S.C. §6991(2). 

The Federal Water Pollution Control 
Act (FWPCA), 33 U.S.C. §1251, et seq., 
prohibits persons in charge of vessels 
as well as onshore or offshore facilities 
from discharging oil or hazardous sub- 
stances into navigable waters, adjoin- 
ing shorelines, or upon the waters of 
the contiguous zone. The statute aiso 
prohibits discharges which may affect 
natural resources belonging to or con- 
trolled by the United States. 33 U.S.C. 
§1321. 

In addition to prohibiting discharges, 
the FWPCA also imposes reporting re- 
quirements which are very similar to 
those under CERCLA. Persons in 
charge of vessels or facilities have a 
duty to notify the appropriate environ- 
mental agency of harmful discharges 
of oil or hazardous substances. A dis- 
charge is harmful if it violates applica- 
ble water quality standards, or if it 
causes a sheen on the water’s surface 
or a sludge beneath the surface or on 
the adjoining shoreline. Under the 
FWPCA, the reportable quantities of 
hazardous substances are identical to 
those under CERCLA. 

The Emergency Planning and Com- 
munity Right to Know Act of 1986, 42 
U.S.C. §110014, et seq. (Right to Know 
Act), imposes reporting requirements 
on the owner or operator of a facility 
where a hazardous chemical is pro- 
duced, used, or stored. These reporting 
requirements overlap somewhat with 
those under CERCLA. For example, 
both statutes require that releases of 
extremely hazardous substances be re- 
ported. The Right to Know Act encom- 
passes releases of hazardous chemi- 
cals, extremely hazardous substances, 
or toxic chemicals, as these terms are 
defined by the EPA. In the absence of 
an EPA “reportable quantity” for a 
particular substance, an amount in 
excess of one pound is a “reportable 
quantity” under this act. Whereas CER- 
CLA imposes a reporting duty once the 
person in charge has knowledge of the 
prohibited release, the Right to Know 
Act imposes a reporting duty on the 
owner or operator as soon as the re- 
lease occurs. 

Thus, to answer our hypothetical cli- 
ent’s question of whether he has to 
report the presence of tetrachloroethy- 
lene in his monitoring well, it appears 


that there is no such obligation. It is 
clear, however, that our hypothetical 
client has knowledge of the existence 
of contamination on his property. This 
knowledge will give rise to various 
common law duties and obligations to 
prospective lenders, buyers, tenants, 
adjoining landowners, employees, and 
others.* In addition, our hypothetical 
client’s knowledge and failure to act 
on it may subject him to increased 
agency scrutiny or even enforcement. 
Therefore, even in the absence of a 
statutory duty to report the release, it 
may be in the client’s best interest to 
do so. Though our hypothetical client 
may feel as though he has won a battle, 
he has quite a war ahead. 0 


! Similar reporting requirements for 
above-ground storage tank systems are 
found at FLa. Apmin. Cope §17-762.460. 

2 Depending upon your client’s situation 
or locality, additional reporting obligations 
may arise. 

3 The reporting obligation imposed by 
CERCLA is discussed more fully above. 

4 See Futura Realty v. Lone Star Build- 
ing Centers (Eastern) Inc., 578 So.2d 363 
(Fla. 3d D.C.A. 1991); cf., T&E Industries v. 
Safety Light Corp., 123 N.J. 371, 587 A.2d 
1249 (1991). 
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YOUNG LAWYERS REPORT 


The First Thirty Days 


uring my first year of prac- 

tice, a senior partner lam- 

basted me for not filing 

suit within five days of 
meeting a new client. “Clients need to 
see action,” he lectured, “and there’s 
plenty of time to amend later.” It was 
pernicious advice. Starting a case with- 
out a strategy is like entering a mara- 
thon without a map. Eventually you 
may stumble across the finish line, but 
only after gasping and groping. Lack- 
ing a strategy in litigation means 
months sailing past without activity 
because you don’t know what is re- 
quired. It means realizing what ques- 
tions should have been asked long after 
depositions are taken. It means wres- 
tling with the theme of your case three 
days before trial. It means a case, and 
probably an entire caseload, that’s out 
of control. But if you treat a case right 
within the first 30 days, you will lay 
the cornerstones of a strategy which 
will guide you through trial. Begin 
with first client contact. 

First contact is usually an introduc- 
tory meeting or phone call. You will, 
of course, hear a thumbnail sketch of 
the facts and realize what general area 
of law is involved, but don’t stop there. 
Arrange for a lengthy meeting within 
the next five days, and start your client 
immediately on gathering information. 
Explore together where pertinent infor- 
mation may be found. After a few min- 
utes, if you believe helpful information 
may be contained in corporate records, 
letters, tax returns or even old receipts, 
instruct your client to collect them. 
Tell the client that from this point 
forward, you determine what is rele- 
vant, and any doubt the client has 
should be resolved in favor of bringing 
the document or material to you. If a 
few documents are obviously critical, 
such as a contract or medical report, 


“It is a capital 
mistake to theorize 
before you have all 

the evidence. It 

biases the 
judgment” 


—Sherlock Holmes 


by Louis S. Sroka 


tell the client to send them immedi- 
ately so you can review them before the 
meeting. 

Your objective prior to the scheduled 
meeting is merely to discern the gen- 
eral parameters of relevancy; what type 
of transaction or occurrence is involved 
and what causes of action may be avail- 
able. If there is any doubt as to the 
potential claims, hornbook research in 
each area of law should be performed. 
Review the documents you have re- 
ceived, but do not reach any conclu- 
sions about the case prior to hearing 
all the facts. 

While Sherlock Holmes and Watson 
were en route to a murder scene of 
shocking proportion, Holmes chatted 
on merrily about violins. “You’re not 
giving much thought to the matter at 
hand,” Watson snapped. “No data yet,’ 
Holmes answered. “It is a capital mis- 
take to theorize before you have all the 
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evidence. It biases the judgment.” The 
same applies in evaluating the merits 
of a cause of action. 

The purpose of the meeting is to 
“depose” your client, so set aside 
enough time to do it well. Start with 
your client’s background, job, educa- 
tion, family, hobbies, and investments. 
Don’t wait to hear these things for the 
first time when opposing counsel de- 
poses your client. Then focus on the 
transaction in question. Encourage 
your client to start at the very begin- 
ning and speak chronologically. Allow 


scenic routes. Explain that at this junc- 


ture nothing is unimportant. True, this 
encourages rambling, but the possibil- 
ity of subsequent surprise is minimized 
and hidden gems may be uncovered. 
Which client thinks that what Uncle 
Paul said at Thanksgiving dinner two 
years ago could be the disclosure neces- 
sary to win the case? Always probe for 
the underlying human factors. Why did 
a person act in such a way? What could 
they have been thinking? A jury will 
instinctively search for the human ele- 
ments in a case and judge the situation 
according to their own experience with 
those elements. No case is a dry recita- 
tion of events. Each is a slice of life, a 
living drama; and it must be under- 
stood in this way by the trial attorney. 

Be especially alert while your client 
is speaking. You are as close now as 
you ever will be to the perspective of a 
judge or juror who will hear this case. 
Your own first impression is the best 
insight you have as to what the fact 
finders’ first, and usually only, impres- 
sion will be. Several weeks from now 
you will have forgotten, ignored or ra- 
tionalized the weak points of the case 
and grown accustomed to your client’s 
physical quirks. Therefore, act upon 
these things now or risk losing them 
forever. Are parts of the story unbeliev- 
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able? Do they offend your common 
sense? Does your client fail to make 
eye contact or twist his fingers nerv- 
ously? Write these things down and 
discuss them with your client. Scruti- 
nizing an odd fact now may reveal a 
logical explanation and suggest a 
method of presentation to defuse it. 

During the meeting, have a sheet of 
paper before you divided into two col- 
umns, one entitled “people” and the 
other “paper.” Every time a new name, 
document, or piece of tangible evidence 
comes up, jot it down in the appropri- 
ate column. Before concluding, review 
the two columns with your client. Are 
all of the key players listed? Do you 
understand their roles? Have all im- 
portant documents been identified? 
Does your client have them? If not, 
who does? You now have before you 
75 percent of your witness and exhibit 
lists for trial. Finally, relieve your cli- 
ent of his or her entire file. 

Within the next few days, put aside 
whatever time is necessary to thor- 
oughly read the documents. It will have 
to be done eventually, and better now 
than the day before a key deposition 
or the night before trial. An old trial 
lawyer once told me that when an 
attorney reads a document, his eyes 
should be like a microscope examining 
each detail. Read each document 
through once in this spirit, and then 
‘dictate an outline of its essential points. 
This method not only forces you to 
separate the wheat from the chaff, but 
will be invaluable in helping you get 
back to speed during the remainder of 
the case. 


Organizing Documents 
for Trial 

There are numerous ways to organ- 
ize documents for trial, such as by 
issue, witness or importance. For pur- 
poses of initial review, however, there 
is only one method: chronological. It is 
the only way in which an attorney can 
grasp the big picture and perceive the 
existence and importance of details as 
well. 

Once the document review is con- 
cluded, it is time for research. Identify 
applicable causes of action and list the 
necessary elements of each. Locate the 
main cases. While researching, you will 
become aware of subtle nuances and 
defenses. These should be noted, but 
need not be investigated to the last 
degree at this time. Simply be certain 


that the cause of action is applicable, 
that there are facts to support each 
element, and that no major obstacles 
(such as a recent reversal or modifica- 
tion of the theory) stand in your way. 

Draft the complaint. I used to believe 
that an initial pleading should be skele- 
tal; just enough to survive a motion to 
dismiss, but not enough to provide any 
useful information to the opponent. I 
now believe that a bare bones com- 
plaint is merely an excuse for barely 
thinking. Drafting a thorough com- 
plaint compels you to have a better 
understanding of the facts and law, 
and to organize your information in a 
logical manner. Try entitling each 
cause of action as well as each para- 
graph. For example, in a count entitled 
breach of contract, the paragraphs 
should include: “the contract,” “defen- 
dant’s breach,” and “damages.” At a 
minimum, each discrete element of 
your cause of action should have its 
own paragraph. Entitling paragraphs 
in this manner not only impresses your 
opponent and the judge, it forces you 
to draft a cogent version of the facts. 
Be detailed and specific. What you gain 
in clarity, initiative, and impact will 
offset any supposed detriment in edu- 
cating your opponent. 

Prepare initial discovery to serve 
with your lawsuit. With a modest 
amount of effort a generic set of inter- 
rogatories and request for production 
of documents can be formulated for use 
on most cases. In the interrogatories, 
demand the names and addresses of 
all individuals who have any knowl- 
edge of the transaction described in the 
complaint. Demand the identification 
of any pertinent documents or files. 
Ask for basic corporate or personal 
information regarding the defendant, 
such as members of a corporate board, 
dates of meetings, individuals in charge 
of specific functions, educational and 
work histories, etc. Ask for the factual 
basis underlying all denials of allega- 
tions in the complaint. In the document 
request, demand the production of all 
documents relating to the pertinent 
transactions and the documents which 
are relied upon by the defendant in 
formulating any denials or defenses. 
Much basic discovery can be accom- 
plished in this manner. 

Having drafted the complaint and 
discovery, resist the urge to shelve this 
case for just a bit longer. Two things 
remain to be done. First, think prospec- 
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tively and create a general list of what 
you would like to accomplish within 
the next 60 days. The list may include 
things such as continued research, depo- 
sitions, retention of an expert, or even 
a settlement meeting. Second, close the 
door, put your feet up on the desk, and 
dictate an opening statement. It will 
obviously go through major changes 
before being used for trial, but you 
should be able to persuasively tell your 
client’s story right now. The tape is 
purely for personal consumption, so be 
daring, creative, and emotional. In- 
dulge in a bit of wishful thinking (based 
on common sense) about what the evi- 
dence may show. Explain why your 
client is right and how the evidence 
supports this. This exercise will accom- 
plish two things. It will make you 
aware of major problems and gaps in 
the evidence, which must be addressed 
in the months to come. It is also the 
first formulation of the theme, which 
is after all, only a good and believable 
story. From this point forward, your 
job is to assemble the evidence which 
supports your story. If the case is han- 
dled properly for the first 30 days, you 
should never lack clear objectives, or a 
vision of how to achieve them. 


yN 


Louis S. Sroka is a trial lawyer in 
private practice in Ft. Lauderdale, 
and is of counsel to Kopelowitz and 
Plafsky, P.A. He is also certified as 
a mediator by the Florida Supreme 
Court, and mediates in Florida and 
New York in association with Media- 
tion, Inc. Mr. Sroka received his 
J.D. from New York University. 
This column is submitted on be- 
half of the Young Lawyers Division, 
Robert C. Palmer III, chair, and 
Clifford W. Sanborn, editor. 
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COMMON LAW - $65 
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*plus photo copy cost. 


INTERNATIONAL SEARCHING 
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(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
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COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Corporate Headquarters 
£. Newport Center Dr., Suite 
Beach, FL 33442- 7708 
(305) 429-8855 


EXPERT WITNESSES 


AS 320% LA TES 


Automotive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
© Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 
30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48vit 
(313) 642-3232 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 
FIDUCIARY RESEARCH, INC. 
403 Southeast First Street, Delray Beach, FL 33483-4540 
1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 
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HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 
BOARD CERTIFIED - NO RETIRED EXPERTS 
* If your case has no merit we will document such 


for your firm GRATIS! 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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: Includes All Travel and Expenses 
% Limited Financial Check ................ $129 
{3 evaluation and physical examination 
CALL TOLL FREE 
1-800-486-2202 q 
CLAIMS VERIFICATION q 
~~ INCORPORATED 
Offices throughout Florida, Georgia and Alabama 


NEW BANKRUPTCY PETITIONS SOFTWARE FOR ONLY $395.00! 
EASY TO USE - VERY USER FRIENDLY - NOT COMPLICATED 


COMPLETED FORMS PRINTED ON YOUR LASER PRINTER READY TO FILE. MAKES ALL CALCULATIONS. 
REQUIRES MS-DOS 2.1 or HIGHER, 2MG HARD DRIVE, 640K RAM, HP compatible LASER PRINTER. 


SEND TO: LAWYER FORMS, INC. MASTERCARD AND VISA ACCEPTED 
3101 INGERSOLL AVE PO BOX 12097 FAX TO: 515/255-2336 
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FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 
Columbia R h Associat 
P.0.B0x 147050 
Gainesville, FL 32614-7050 1-800-766-3008 


Expert Witness 
Electrical Power - Electronics - 
Robert J. Abend, P.E. Areas of Expertise: 
¢ BSEE (Summa Cum Laude) ° Electrical Accidents 
MSEM Electrical Power 
¢ Three U.S. Patents National Systems 
° 25 Years Experience Forensic ¢ Electronic Equipment 
¢ FCC General Radio ¢ Radar Equipment 
Telephone License * Semiconductors 
© Member National * Computer Hardware & 
Forensic Center Software 
Telephone & FAX — 1265 Palmdale Circle 
(407)952-2216 Palm Bay, FL 32901 


NO CHARGE FOR INITIAL CONSULTATIONS 


Distinguished Works of Art 
with Legal Subject Matter 
Trial Scenes, Lawyers, Jurors, 
Famous Courtrooms, etc. by 
Daumier, Thomas Hart Benton, 
Rowlandson, Giotto, Others 
Exquisite Framed Reproductions 
Matched Sets and Individual Works 


for Office, Study, Library 
or Living Room 


Send For Catalog: 


LeGal aRtworRKS 
P.O. Box 437 Chester, CT 06412 


Credible. 


Medical Experts 
Florida physicians have more credibility with Florida juries. We 
have more than 900 Florida physicians who will review your 
malpractice case and, if it has merit, testify for you. Plaintiff or — 


defense. 
Physicians for Quality 
1-800-284-3627 
ATTENTION 


FLORIDA BA AR EXAM ‘APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review _ 
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FLORIDA NORD BAR REVIEW COUR 
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West Bloomfield, Michigan 48322 
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SOFTWARE 
With New Forms 


plus new 
Type Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
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Call (313) 398-9930 
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demo disk 
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Box 7026 ¢ Huntington Woods, Mi 48070 
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But, 
You Sai 
‘Unsinkable’ 


Capt. Edward J. Smith 
R.M.S. Titanic 


History proves 
the value of information. Current, 
accurate information. Ships can 
reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 

most up-to-date information 
in your hands. Fast! That’s 
our business. 

Ef Count on CIS for filing, re- 
7 search information and document 
{ retrieval on state, county and na- 

tional levels. Corporate, UCC work, 
tax liens, judgments, DMV records 
as well as any information of 
public record. We also provide 
registered agent services and cor- 
porate kits. 

Whether you need to file or 
retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 
icy waters. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
1201 Hays Street 
Tallahassee, FL 32301 
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WEST CD-ROM 
LIBRARIES 


Outstanding topical 
coverage in the most 
compact, current and easy- 
to-use format available 
today... CD-ROM. 


Bankruptcy 
Federal Taxation 


BNA Tax Management 
Portfolios 


Government Contracts 


Federal Civil 
Practice 


Federal Securities 


©1991 West Publishing Co. 


FREE 


Get a CD-ROM disc 
drive absolutely FREE with 
your one-year subscription 
entered before January 31, 
1992. Depending on your 
personal computer model, 

you can save over 
$1,000! 


Bon Annotated 
Code, Rules 


Cowans Bankruptcy 
&-Practice 


FREE 


BONUS 
MONTH 


You'll have a month or 
more to install and use 
your West CD-ROM 
Library before your 
subscription begins! 

It’s “free time” to get to 
know your way around 
your library and learn how 
to make the most of its 
powerful capabilities. 


LIMITED 
TIME OFFER 


CALL FOR 
DETAILS NOW! 


FREE 
HELP 


HOT LINE 


Prompt, thorough assis- 
tance from West CD-ROM 
Specialists and West Refer- 
ence Attorneys is just a 
phone call away. You can 
use the FREE help hotline 
as often as you like. 


1-800-255-2548 EXT. $68 
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